
     
 
 

July 25, 2022  
 
 
Andrew Tucker  
Nevada Division of Environmental Protection 
901 S. Stewart Street, Suite 4001 
Carson City, NV 8970 
  
Comments submitted to: atucker@ndep.nv.gov  
 
Re:  Conservation Organizations’ Comments on the Nevada Division of 
Environmental Protection’s Proposed Regional Haze State 
Implementation Plan for the Second Planning Period  
 
Dear Mr. Tucker: 
 

National Parks Conservation Association, Sierra Club and Coalition to 
Protect America’s National Parks (collectively, “Conservation Organizations”) 
submit the following comments regarding the Nevada Division of Environmental 
Protection’s (NDEP) Proposed Regional Haze State Implementation Plan for the 
Second Planning Period (“Proposed SIP”).1 We attach and incorporate by reference 
the following technical expert report regarding Nevada’s Proposed SIP:  

 
A Limited Review of the Nevada Regional Haze State Implementation Plan, 
prepared by Joe Kordzi, dated July 2022 (attached as Exhibit 1, including 
two spreadsheets) [hereinafter Kordzi Report]  
 
NOx Emissions from Buildings in Nevada, prepared by Megan Williams, 
dated July 19, 2022 (attached as Exhibit 2) [hereinafter Nevada Buildings 
Memo]. 2  
 
National Parks Conservation Association (NPCA) is a national 

organization whose mission is to protect and enhance America’s national parks for 
present and future generations. NPCA performs its work through advocacy and 

 
1 NDEP, Draft Nevada Regional Haze SIP for the Second Planning Period (June 
2022) [hereinafter Proposed SIP], https://ndep.nv.gov/posts/regional-haze-sip-for-
second-planning-period. 
2 These comments include other exhibits as identified in the list of exhibits at the 
end of these comments. 
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education, with its main office in Washington, D.C. and 24 regional and field offices. 
NPCA has over 1.5 million members and supporters nationwide, including more 
than 12,500 members and supporters in Nevada. NPCA is active nationwide in 
advocating for strong air quality requirements to protect our parks, including 
submission of petitions and comments relating to visibility issues, regional haze 
State Implementation Plans, climate change and mercury impacts on parks, and 
emissions from power plants, oil and gas operations and other sources of pollution 
affecting national parks and communities. NPCA’s members live near, work at, and 
recreate in all the national parks, including those directly affected by emissions 
from Nevada’s sources.  

 
Sierra Club is a national nonprofit organization with 67 chapters and more 

than 832,000 members dedicated to exploring, enjoying, and protecting the wild 
places of the earth; to practicing and promoting the responsible use of the earth’s 
ecosystems and resources; to educating and enlisting humanity to protect and 
restore the quality of the natural and human environment; and to using all lawful 
means to carry out these objectives. Sierra Club’s Toiyabe Chapter, which 
represents Nevada, has over 5,000 members. Sierra Club has long participated in 
Regional Haze rulemaking and litigation across the country in order to advocate for 
public health and our nation’s national parks. 

 
The Coalition to Protect America’s National Parks (“Coalition”) is a 

non-profit organization composed of over 2,100 retired, former and current 
employees of the National Park Service. The Coalition studies, speaks, and acts for 
the preservation of America’s National Park System. As a group, we collectively 
represent over 40,000 years of experience managing and protecting America’s most 
precious and important natural, cultural, and historic resources. 

 
The Conservation Organizations have concerns with NDEP’s Proposed 

SIP. This letter details these concerns and requests that NDEP make 
substantial edits to the Proposed SIP prior to submission to the U.S. 
Environmental Protection Agency (EPA) to ensure reasonable progress is made 
in Nevada’s Class I areas and Class I areas in the region. The Conservation 
Organizations’ concerns include: 

 
1. NDEP failed to select cost-effective measures for reducing 

visibility-impairing pollution, even though the measures satisfied 
the regional haze program’s four statutory factors; 
 

2. NDEP improperly truncated its four-factor reasonable progress 
analyses by excluding practical, lower cost measures for sources 
with pending federally enforceable retirement deadlines; 
 

3. NDEP assumed, with no support, that sources with either low 
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utilization or low emissions would continue such operations in the 
future, rather than conducting Four-Factor Analyses and adopting 
enforceable limitations to prevent future visibility impairment; 
 

4. NDEP failed to evaluate measures for reducing NOx pollution from 
buildings, a significant source of visibility impairment. 
 

5. NDEP must include enforceable provisions in the SIP for all the 
emission limits and all the sources, including source retirement 
requirements and monitoring, recordkeeping and reporting 
requirements. NDEP’s Proposed SIP unreasonably relied on 
operating permits, and it not clear that all the necessary provisions 
were adopted by reference in the SIP. 
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I. INTRODUCTION AND BACKGROUND INFORMATION 
 
Nevada is home to one mandatory Class I Area, the Jarbidge Wilderness 

Area, which is located within the Humboldt National Forest. The area offers 
relatively undiscovered recreation opportunities. The terrain is made up of rocky 
peaks, cirque basins, high glacier-formed lakes, steep narrow canyons, and rolling 
sage/grass hills. Sagebrush, aspen, mountain mahogany, and high-altitude conifers 
characterize the landscape.3   

 
As the National Park Service’s (NPS) consultation comments explain, Nevada 

is not home to any NPS-managed Class I areas. However, emissions from sources in 
the state impair visibility at NPS-managed Class I areas in the surrounding region 
including Craters of the Moon National Monument and Preserve in Idaho, Grand 
Canyon National Park in Arizona, and Yosemite National Park in California. These 
areas were the focus of the NPS’s review as NPS does not speak for or represent 
Class I areas managed by other agencies.4  

 
Class I areas are iconic, treasured landscapes, and our country is rich in 

these resources. Congress set aside these and other national parks and wilderness 
areas to protect our natural heritage for generations. These protected areas provide 
habitat for a range of wildlife species, offer year-round recreational opportunities for 
residents and visitors, and generate millions of dollars in tourism revenue. The 
areas’ status as “Class I” under the Clean Air Act entitles them to the highest level 
of air quality protection.  

 
To improve air quality in our most treasured landscapes, Congress passed the 

visibility protection provisions of the Clean Air Act in 1977. These provisions 
established “as a national goal the prevention of any future, and the remedying of 
any existing, impairment of visibility in the mandatory class I Federal areas which 
impairment results from manmade air pollution.”5  “Manmade air pollution” is 
defined as “air pollution which results directly or indirectly from human activities.”6 
To protect Class I areas’ “intrinsic beauty and historical and archeological 
treasures,” the Clean Air Act’s regional haze program establishes a national 
regulatory floor and requires states to design and implement programs to curb, and 
prevent future, haze-causing emissions within their jurisdictions. Each state must 

 
3 U.S.D.A. Forest Service, Mountain City-Ruby Mountains-Jarbidge Ranger District, 
https://www.fs.usda.gov/detail/htnf/about-forest/districts/?cid=fseprd754250 (last 
visited July 20, 2022). 
4 Proposed SIP App’x C at 3-28 (NPS Consultation Comments). 
5 42 U.S.C. § 7491(a)(1). 
6 Id. § 7491(g)(3). 
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periodically submit for EPA review a state implementation plan (SIP) designed to 
make reasonable progress toward achieving natural visibility conditions.7  

 
A regional haze SIP must provide “emission limits, schedules of compliance 

and other measures as may be necessary to make reasonable progress toward 
meeting the national goal.”8 Two of the most critical features of a regional haze SIP 
are the requirements for installation of Best Available Retrofit Technology (BART) 
limits on pollutant emissions and a long-term strategy for making reasonable 
progress toward the national visibility goal.9 Although many states addressed the 
Clean Air Act’s BART requirements in their initial regional haze plans, EPA’s 2017 
revisions to the Regional Haze Rule make clear that BART was not a once-and-done 
requirement. Indeed, states “will need” to reassess “BART-eligible sources that 
installed only moderately effective controls (or no controls at all)” for any additional 
technically-achievable controls in the second planning period.10 The haze 
requirements in the Clean Air Act present an unparalleled opportunity to protect 
and restore regional air quality by curbing visibility-impairing emissions from a 
variety of polluting sources. 

 
Implementing the regional haze requirements promises benefits beyond 

improving views. Pollutants that cause visibility impairment also harm public 
health. For example, oxides of nitrogen (NOx) are a precursor to ground-level ozone, 
which is associated with respiratory disease and asthma attacks. NOx also reacts 
with ammonia, moisture, and other compounds to form particulates that can cause 
and/or worsen respiratory diseases, aggravate heart disease, and lead to premature 
death. Similarly, sulfur dioxide (SO2) increases asthma symptoms, leads to 
increased hospital visits, and can form particulates. NOx and SO2 emissions also 
harm terrestrial and aquatic plants and animals through acid rain as well as 
through deposition of nitrates, which in turn cause ecosystem changes including 
eutrophication of mountain lakes.  

 
Unfortunately, the promise of natural visibility is unfulfilled because the air 

in most Class I areas, including Nevada’s, remains polluted by industrial sources, 
such as fossil fuel-fired power plants, and commercial and residential buildings, 
which are covered in our comments. 
 

 
7 Id. § 7491(b)(2). 
8 Id. 
9 42 U.S.C. § 7491(b)(2)(B); 40 C.F.R. § 51.308(d)(1)(i)(B); see 40 C.F.R. § 51.308(e). 
10 Regional Haze Amendments, 82 Fed. Reg. 3,078, 3,083 (Jan. 10, 2017); see also id. 
at 3,096 (“states must evaluate and reassess all elements required by 40 CFR 
51.308(d)”).  
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NDEP’s Proposed SIP explained that five sources were selected to conduct a 
Four-Factor Analysis to determine additional controls that are necessary to achieve 
reasonable progress. These five sources include:  

 
• North Valmy Generating Station, NV Energy  
• Apex Plant, Lhoist North America  
• Fernley Plant, Nevada Cement Company  
• Tracy Generating Station, NV Energy  
• Pilot Peak Plant, Graymont Western.11 

 
Based on NPCA’s research and the NPS consultation comments, we know these 
sources contribute to visibility impairment not only at Nevada’s Class I area but, as 
discussed above, also to Class I areas in neighboring states. We urge NDEP to 
revise its SIP to require emissions controls on these facilities to clear the air in our 
national parks and wilderness areas and in our communities, including 
environmental justice communities. We also urge NDEP to evaluate reasonable 
progress measures to reduce NOx emissions from commercial and residential 
buildings, a significant source of visibility impairment. 
 
II. REQUIREMENTS FOR PERIODIC COMPREHENSIVE 

REVISIONS FOR REGIONAL HAZE SIPS 
 

A. Clean Air Act and Regional Haze Rule 
 
In developing its long-term strategy, a state must consider its anthropogenic 

sources of visibility impairment and evaluate different emission reduction 
strategies including and beyond those prescribed by the BART provisions. A state 
should consider “major and minor stationary sources, mobile sources and area 
sources.” At a minimum, a state must consider the following factors in developing 
its long-term strategy: 

 
(A) Emission reductions due to ongoing air pollution control programs, 
including measures to address reasonably attributable visibility 
impairment; 
(B) Measures to mitigate the impacts of construction activities; 
(C) Emissions limitations and schedules for compliance to achieve the 
reasonable progress goal; 
(D) Source retirement and replacement schedules; 
(E) Smoke management techniques for agriculture and forestry 
management purposes including plans as currently exist within the 
State for these purposes; 
(F) Enforceability of emission limitations and control measures; and 

 
11 Proposed SIP at 6-3. 
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(G) The anticipated net effect on visibility due to projected changes in 
point, area, and mobile emissions over the period addressed by the long-
term strategy.12 

 
Additionally, a state “[m]ust include in its implementation plan a description 

of the criteria it used to determine which sources or groups of sources it evaluated 
and how the four factors were taken into consideration in selecting the measures 
for inclusion in its long-term strategy.”13 States must also document the technical 
basis for the SIP, including monitoring data, modeling, and emission information, 
including the baseline emission inventory upon which its strategies are based.14 All 
this information is part of a state’s revised SIP and subject to public notice and 
comment.  

 
B. EPA’s 2017 Revisions to the Regional Haze Rule 
 
On January 10, 2017, the EPA revised the Regional Haze Rule to strengthen 

and clarify the reasonable progress and consultation requirements of the rule.  
 
A state’s reasonable progress analysis must consider the four factors 

identified in the Clean Air Act and regulations. EPA’s 2017 revisions to the 
Regional Haze Rule made clear that states are to first conduct the required Four-
Factor Analysis for its sources, and then use the results from its Four-Factor 
Analyses and determinations to develop the reasonable progress goals. Thus, the 
rule “codif[ies]” EPA’s “long-standing interpretation” of the SIP “planning sequence” 
that states are required to follow:  

 
• Calculate baseline, current and natural visibility conditions, progress 

to date and the uniform rate of progress (URP);15  
• Develop a long-term strategy for addressing regional haze by 

evaluating the four factors to determine what emission limits and 
other measures are necessary to make reasonable progress;16  

• Conduct regional-scale modeling of projected future emissions under 
the long-term strategies to establish reasonable progress goals (RPGs) 
and then compare those goals to the URP line;17 and  

• Adopt a monitoring strategy and other measures to track future 
progress and ensure compliance.18 

 
12 40 C.F.R. § 51.308(f)(2)(iv). 
13 Id. § 51.308(f)(2)(i). 
14 Id. § 51.308(f)(2)(iii); 82 Fed. Reg. at 3096.  
15 40 C.F.R. § 51.308(f)(1). 
16 Id. § 51.308(f)(2). 
17 Id. § 51.308(f)(3). 
18 Id. § 51.308(f)(6). 
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Thus, the Regional Haze Rule makes clear that a state must conduct Four-

Factor Analyses and may not rely on uniform rate of progress as an excuse for 
failing to perform the core functions of the law. Indeed: 

 
The [Clean Air Act (CAA)] requires states to determine what emission 
limitations, compliance schedules and other measures are necessary to 
make reasonable progress by considering the four factors. The CAA does 
not provide that states may then reject some control measures already 
determined to be reasonable if, in the aggregate, the controls are 
projected to result in too much or too little progress. Rather, the rate of 
progress that will be achieved by the emission reductions resulting from 
all reasonable control measures is, by definition, a reasonable rate of 
progress. … [I]f a state has reasonably selected a set of sources for 
analysis and has reasonably considered the four factors in determining 
what additional control measures are necessary to make reasonable 
progress, then the state’s analytical obligations are complete if the 
resulting RPG for the most impaired days is below the URP line. The 
URP is not a safe harbor, however, and states may not subsequently 
reject control measures that they have already determined are 
reasonable.19 
 
Moreover, for each Class I area within its borders, a state must determine 

the uniform rate of progress—which is the amount of progress that, if kept 
constant each year, would ensure that natural visibility conditions are achieved by 
2064.20 If a state establishes reasonable progress goals that provide for a slower 
rate of improvement in visibility than the uniform rate of progress, the state must 
provide a technically “robust” demonstration, based on a careful consideration of 
the statutory reasonable progress factors, that “there are no additional emission 
reduction measures for anthropogenic sources or groups of sources” that can 
reasonably be anticipated to contribute to visibility impairment in affected Class I 
areas.21  

 
Although many states addressed the Act’s BART requirements in their 

initial regional haze plans, EPA’s 2017 revisions to the Regional Haze Rule make 
clear that BART was not a once-and-done requirement. Indeed, states “will need” 
to reassess “BART-eligible sources that installed only moderately effective controls 
(or no controls at all)” for any additional technically-achievable controls in the 

 
19 82 Fed. Reg. at 3,093 (emphasis added). 
20 40 C.F.R. § 51.308(d)(1)(i)(B). 
21 Id. § 51.308 (f)(2)(ii)(A). 
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second planning period.22  
 
To the extent that a state declines to evaluate additional pollution controls 

for any source relied upon to achieve reasonable progress based on that source’s 
planned retirement or decline in utilization, it must incorporate those operating 
parameters or assumptions as enforceable limitations in the second planning 
period SIP. The Act requires that “[e]ach state implementation plan . . . shall” 
include “enforceable limitations and other control measures” as necessary to “meet 
the applicable requirements” of the Act.23 The Regional Haze Rule similarly 
requires each state to include “enforceable emissions limitations” as necessary to 
ensure reasonable progress toward the national visibility goal.24 Therefore, where 
the state relies on a source’s plans to permanently cease operations or projects that 
future operating parameters will differ from past practice (e.g., limited hours of 
operation or capacity utilization), or if this projection exempts additional pollution 
controls as necessary to ensure reasonable progress, then the state “must” make 

 
22 82 Fed. Reg. at 3,083; see also id. at 3,096 (“states must evaluate and reassess all 
elements required by 40 CFR 51.308(d)”). 
23 42 U.S.C. § 7410(a)(2)(A). 
24 40 C.F.R. § 51.308(d)(3). 
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those parameters or assumptions into enforceable limitations.25  
 
In addition, the 2017 Regional Haze Rule revisions further clarified that 

regional haze SIPs meet certain procedural and consultation requirements.26 The 
state must consult with the Federal Land Managers (FLMs) and look to the FLMs’ 
expertise of the lands and knowledge of the way pollution harms the lands to 
ensure that its SIP does what the plan must to help restore natural skies. The 
Regional Haze Rule also requires that in “developing any implementation plan (or 
plan revision) or progress report, the State must include a description of how it 
addressed any comments provided by the Federal Land Managers.”27 

 
Finally, the duty to ensure reasonable progress requirements are met for 

purposes of the SIP rests with the state. While the Western Regional Air 
Partnership (WRAP) plays an important role in providing support in regional haze 
planning, the state is ultimately accountable for preparing, adopting, and 
submitting a compliant SIP to EPA.   

 
25 See 40 C.F.R. §§ 51.308(d)(3) (“The long-term strategy must include enforceable 
emissions limitations, compliance schedules . . .”), (f)(2) (the long-term strategy 
must include “enforceable emissions limitations”); see also Memorandum from Peter 
Tsirigotis, Director, EPA Office of Air Quality Planning and Standards, to Regional 
Air Division Directors, Regions 1-10, at 34 (Aug. 20, 2019) [hereinafter 2019 
Guidance], https://www.epa.gov/sites/production/files/2019-08/documents/8-20-
2019_-_regional_haze_guidance_final_guidance.pdf  (To the extent a retirement or 
reduction in operation “is being relied upon for a reasonable progress 
determination, the measure would need to be included in the SIP and/or be 
federally enforceable.”) (citing 40 C.F.R. § 51.308(f)(2)), 43 (“If a state determines 
that an in-place emission control at a source is a measure that is necessary to make 
reasonable progress and there is not already an enforceable emission limit 
corresponding to that control in the SIP, the state is required to adopt emission 
limits based on those controls as part of its [long-term strategy] in the SIP via the 
regional haze second planning period plan submission.”). Although NPCA, Sierra 
Club, and others filed a Petition for Reconsideration of EPA’s 2019 Guidance, 
Petitioners do not dispute the portions of the Guidance cited herein, including the 
portions of the 2019 Guidance regarding enforceable limitations, as referenced here, 
which cite to EPA’s longstanding positions. See NPCA et al., Petition for 
Reconsideration of Guidance on Regional Haze State Implementation Plans for the 
Second Implementation Period (May 8, 2020) (Exhibit 3), 
https://drive.google.com/file/d/1JTT0KRTR6WOvnaNcZRYNVYb6-
dA5OH7y/view?usp=sharing; General Preamble for the Implementation of Title I of 
the Act Amendments of 1990, 74 Fed. Reg. 13,498 (Apr. 16, 1992). 
26 For example, in addition to the Regional Haze Rule requirements, states must 
follow the SIP requirements in 40 C.F.R. §§ 51.104, 51.102. 
27 40 C.F.R. § 51.308(i)(3). 
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C. EPA’s 2021 Regional Haze Clarification Memorandum 
 
On July 8, 2021, EPA issued a memo that clarified certain aspects of the 

revised Regional Haze Rule and provided further information to states and EPA 
regional offices regarding their planning obligations for the second planning 
period.28 In particular, EPA made clear that states must secure additional emission 
reductions that build on progress already achieved, there is an expectation that 
reductions are additive to ongoing and upcoming reductions under other Clean Air 
Act programs.29  

 
Moreover, the Clarification Memo reiterates that the fact that a Class I area 

is meeting the Uniform Rate of Progress is “not a safe harbor” and does not excuse 
the state from its obligation to consider the statutory reasonable progress factors in 
evaluating reasonable control options.30 In addition, the Clarification Memo makes 
clear that a state should not reject cost-effective and otherwise reasonable controls 
merely because there have been emission reductions since the first planning period 
owing to other ongoing air pollution control programs or merely because visibility is 
otherwise projected to improve at Class I areas.31 Ongoing air pollution controls, 
otherwise improved visibility, and/or air modeling results must not be used to 
summarily assert that a state has already made sufficient progress and, as a result, 
no sources need to be selected or no new controls are needed regardless of the 
outcome of Four-Factor Analyses.32 As noted, the reasonable progress Four-Factor 
Analysis is the vehicle for identifying reasonable control measures, limitations, etc., 
necessary during this second implementation period. A statutory Four-Factor 
Analysis must consider: 

 
1. Consider the costs of compliance,  
2. The time necessary for compliance,  
3. The energy and non-air quality environmental impacts of 

compliance, and  
4. The remaining useful life of any potentially affected sources.33 

 
Notably, Congress did not include visibility, modeling results, or emission 
inventories as one of these four statutory factors. Thus, a state may not decline cost-

 
28 Memo from Peter Tsirogotis, Director, to Regional Air Division Directors 2 (July 
8, 2021) [hereinafter Clarification Memo], 
https://www.epa.gov/visibility/clarifications-regarding-regional-haze-state-
implementation-plans-second-implementation. 
29 Id.  
30 Id. 
31 Id. at 5, 8, 13. 
32 Id. 
33 42 U.S.C. § 7491(g)(1); 40 C.F.R. § 51.308(f)(2)(i). 
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effective emission reduction measures based on purportedly insufficient air quality 
benefits because of visibility, emission inventories, and/or modeled impacts from a 
source. 
 

The Clarification Memo also instructs that, for sources that have previously 
installed controls, states should still evaluate the “full range of potentially 
reasonable options for reducing emissions,” including options that may “achieve 
greater control efficiencies, and, therefore, lower emission rates, using their existing 
measures.”34 Moreover, “[i]f a state determines that an in-place emission control at 
a source is a measure that is necessary to make reasonable progress and there is 
not already an enforceable emission limit corresponding to that control in the SIP, 
the state is required to adopt emission limits based on those controls as part of its 
long-term strategy in the SIP via the regional haze second planning period plan 
submission.”35 This also means that so-called “on-the-way” measures, including 
anticipated shutdowns or reductions in a source’s emissions or utilization, that are 
relied upon to forgo a Four-Factor Analysis or to shorten the remaining useful life of 
a source “must be included in the SIP” as enforceable emission reduction 
measures.36  

 
Finally, the Clarification Memo confirms EPA’s recommendation that states 

take into consideration environmental justice concerns and impacts in issuing any 
SIP revision for the second planning period.  

  
In sum, EPA’s 2021 Clarification Memo makes clear that the states’ regional 

haze plans for the second planning period must include meaningful emission 
reductions to make reasonable progress toward the national goal of restoring 
visibility in Class I areas. The Clarification Memo confirms that Nevada’s efforts to 
avoid emission reductions—by asserting, for example, that reductions are not 
necessary because visibility has improved, because reductions are anticipated at 
some later date or due to implementation of another program, or because a source 
has some level of control—is at odds with Nevada’s haze obligations under the 
Clean Air Act and the Regional Haze Rule. Indeed, “a state should generally not 
reject cost-effective and otherwise reasonable controls merely because there have 
been emission reductions since the first planning period owing to other ongoing air 
pollution control programs or merely because visibility is otherwise projected to 
improve at Class I areas.”37 

 

 
34 Clarification Memo at 7. 
35 Id. at 8 (quoting 2019 Guidance at 43). 
36 Id. at 8-9 (emphasis added). 
37 Id. at 13. 
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D. States Must Ensure the SIP Satisfies the Requirements of the 
Regional Haze Rule 

 
The duty to ensure that a SIP satisfies the requirements of the Regional 

Haze Rule ultimately rests with the state, not the source.38 If NDEP, another state, 
or the FLMs identify a source as impacting visibility in a Class I area, thereby 
warranting a Four-Factor Analysis of potential reasonable progress controls, NDEP 
must conduct such an analysis or provide an adequate demonstration that any 
emission reductions or controls would be futile to inform its reasonable progress 
determination.39 In the future, should sources submit a new, revised or 
supplemental information for the Four-Factor Analysis, NDEP has an obligation to 
independently review that analysis. The state must not rubber stamp a source’s 
analysis. If a source prepares an inaccurate, incomplete, or undocumented Four-
Factor Analysis, the state (or air district) must either require the source to make 
the necessary corrections or make the corrections itself. Where a source is unwilling 
to conduct the required reasonable progress analysis, the state must fulfill that 
obligation.  

 
E. Emission Reductions to Make Reasonable Progress Must be 

Included in Practically Enforceable SIP Measures 
 
The Clean Air Act requires states to submit implementation plans that 

“contain such emission limits, schedules of compliance and other measures as may 
be necessary to make reasonable progress toward meeting the national goal” of 
achieving natural visibility conditions at all Class I Areas.40 The Regional Haze 
Rule requires that states must revise and update its regional haze SIP, and the 
“periodic comprehensive revisions must include the “enforceable emissions 
limitations, compliance schedules, and other measures that are necessary to make 
reasonable progress as determined pursuant to [40 C.F.R. §§ 51.308](f)(2)(i) through 
(iv).”41 As discussed in our comments, specific required measures are missing from 
NDEP’s Proposed SIP.  

 
EPA issued regional haze guidance in 2019 and that guidance further 

explains these emission limitation requirements:  
 
This provision requires SIPs to include enforceable emission limitations 
and/or other measures to address regional haze, deadlines for their 
implementation, and provisions to make the measures practicably 

 
38 40 C.F.R. § 51.308(d). 
39 Clarification Memo at 4.  
40 42 U.S.C. §§ 7491(a)(1), (b)(2). 
41 40 C.F.R. § 51.308(f)(2); see also id. § 51.308(d)(3)(v)(F) (enforceability of emission 
limitations and control measures). 
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enforceable including averaging times, monitoring requirements, and 
record keeping and reporting requirements.42  
 
Thus, while the SIP is the basis for demonstrating and ensuring state plans 

meet Regional Haze Rule requirements, state-issued permits must complement the 
SIP.43 In addition, to the extent that a state relies on any expected retirement, 
reduction in utilization, or reduction in emissions as a result of a permit provision 
in its reasonable progress analysis, those emission reductions must be included as 
enforceable emission limitations in the SIP itself.44 These specific required 
measures are missing from NDEP’s Proposed SIP. 
 
III.  SOURCE-SPECIFIC CONCERNS 
 

A. NDEP’s Reasonable Progress Determinations for North Valmy 
Generating Station, Tracy Generating Station, and TS Power 
Plant Unlawfully Forgo Cost-Effective Measures for Reducing, 
and Preventing Future, Visibility Impairment. 

 
 In this regional haze SIP revision, NDEP considered three power plants: 
North Valmy Generating Station, Tracy Generating Station, and TS Power Plant. 
Based on its analyses, NDEP proposed to require two reasonable progress 
measures: (1) North Valmy Units 1 and 2 must retire by December 31, 2028, and 
(2) Tracy Unit 7 must retire by December 31, 2031.45 Permanently shutting down 
these coal- and gas-fired electric generating units (EGUs) will have substantial 
long-term benefits for visibility improvement in Class I areas. Nevertheless, NDEP 
failed to select or evaluate cost-effective measures that will further reduce visibility-
impairing pollution before the end of the regional haze program’s second 
implementation period in 2028. 
 

First, NDEP failed to consider practical, cost-effective measures for 
remedying visibility impairment in Class I areas and preventing future 
impairment, such as new SIP measures to upgrade existing pollution controls and 
lower emission limits. EPA has made clear that “a state’s reasonable progress 
analysis must consider a meaningful set of . . . controls that impact visibility,” 
otherwise “EPA has the authority to disapprove the state’s unreasoned analysis and 
promulgate a [federal implementation plan (FIP)].”46   

 

 
 42 2019 Guidance at 42-43  
43 74 Fed. Reg. at 13,568. 
44 42 U.S.C. §§ 7410(a)(2), 7491(b)(2); see also 40 C.F.R. § 51.308(d), (f). 
45 Proposed SIP at 5-6 to 5-7, 5-14, 5-22. 
46 82 Fed. Reg. at 3088. 
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Second, NDEP rejected cost-effective measures, such as selective catalytic 
reduction (SCR) for Tracy Unit 7, even though the Four-Factor Analysis supported 
selecting the measure. As EPA has explained, “[w]hen the outcome of a four-factor 
analysis is a new measure, that measure is needed to remedy existing visibility 
impairment and is necessary to make reasonable progress.”47 

 
Third, NDEP assumed, without support, that EGUs with either low 

utilization or low emissions would continue those same operations in the future, and 
accordingly found that no reasonable progress measures were warranted. But EPA 
has directed that, in such circumstances, the state must provide a “robust technical 
demonstration” showing that no additional reasonable progress measures are 
warranted.48 Under the Clean Air Act and the Regional Haze Rule, “[e]ach state 
implementation plan . . . shall” include “enforceable emission limitations” as 
necessary to “meet the applicable requirements of the Act.49  

 
Finally, although NDEP provided information about the Q/d for the nearest 

Class I area to a source, it failed to provide Q/d values for any other Class I area. 
NDEP must provide more information about how each source contributes to 
visibility impairment in Class I areas, not just the Class I area nearest to the 
source.50 
 
 On behalf of NPCA and Sierra Club, Joe Kordzi, an air pollution expert with 
more than thirty-four years of experience, evaluated NDEP’s analyses for North 
Valmy, Tracy, and TS Power Plant. His analysis, attached as Exhibit 1, shows that 
correcting these and other flaws will yield significant, cost-effective reductions in 
visibility-impairing pollution before 2028.51 
   

1. NDEP must evaluate options for improving North 
Valmy’s NOx and SO2 control efficiency and select the 
improvements that cost effectively maximize NOx and 
SO2 reductions. 

 
North Valmy Generating Station, operated by NV Energy, is a two-unit 567 

MW coal-fired power plant located near Valmy, Nevada.52 The power plant is the 

 
47 Clarification Memo at 8; see also 2019 Guidance at 40 n.71 (“If the measure is not 
rejected as unreasonable based on the cost of compliance alone, it would be 
determined to be necessary for reasonable progress unless one or more of the other 
three factors makes it unreasonable.”). 
48 Clarification Memo at 9. 
49 42 U.S.C. § 7410(a)(2)(A); 40 C.F.R. § 51.308(d)(3). 
50 See 40 C.F.R. § 51.308(d)(3), (d)(3)(i). 
51 Ex. 1, Kordzi Report. 
52 Proposed SIP App’x B pt. 5 at 183-84. 
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largest source of visibility-impairing pollution in the state and causes visibility 
problems in approximately ninety-one Class I areas, including the Jarbidge 
Wilderness Area (Q/d = 75.1).53 From 2016 to 2018, North Valmy Units 1 and 2 
emitted, on average, about 1,806 tons of NOx and 2,313 tons of SO2 per year.54 As 
part of this SIP revision, NV Energy agreed to a federally enforceable retirement 
deadline for Units 1 and 2 of December 31, 2028.55 Based on that agreement, NDEP 
concluded that “no additional controls on either unit are cost-effective or necessary 
to achieve reasonable progress.”56  

 
But NDEP failed to consider a meaningful suite of measures for reducing 

North Valmy’s visibility-impairing pollution before the coal plant closes, including 
generally inexpensive and quick-to-implement NOx and SO2 control upgrades. As 
explained, NDEP may not curtail its analysis to exclude reasonably cost-effective 
measures.57 Rather, as EPA has directed, states should consider the “full range of 
potentially reasonable options for reducing emissions” that “may be able to achieve 
greater control efficiencies, and, therefore, lower emission rates, using their existing 
measures.”58 Here, despite the federally enforceable 2028 retirement deadline, 
NDEP considered only measures with relatively high capital costs and excluded 
lower cost measures such as optimizing the existing NOx and SO2 controls.59  
 

a. NDEP should evaluate NOx pollution control 
upgrades. 

 
To control NOx pollution, Units 1 and 2 operate low-NOx burners with over-

fired air.60 Recent emissions data shows that these NOx controls have been 
operating at surprisingly low removal efficiencies.61 Yet, in its Four-Factor  
Analysis, NDEP considered only SCR and selective noncatalytic reduction (SNCR) 
as technically feasible measures for controlling NOx.62 With the December 31, 2028 
retirement deadline, NDEP should have evaluated lower cost measures, including 
improvements to the existing NOx controls to reduce visibility-impairing pollution 
before Units 1 and 2 retire.63 

 
53 Proposed SIP at 5-3; NPCA, Regional Haze Factsheet: Nevada 2 (Mar. 2021), 
https://drive.google.com/file/d/16F9TMZvsz5nxsAUdUEwzbF-5nt_9M1BN/view.  
54 Proposed SIP at 5-10. 
55 Id. at 5-14; see also Proposed SIP App’x B pt. 5 at 402. 
56 Proposed SIP at 5-14. 
57 See 82 Fed. Reg. at 3088; see also 2019 Guidance at 29. 
58 Clarification Memo at 7. 
59 See Proposed SIP at 5-11 to 5-12. 
60 Id. at 5-13. 
61 Ex. 1, Kordzi Report at 4-9. 
62 Proposed SIP at 5-10. 
63 See 82 Fed. Reg. at 3088; Clarification Memo at 7. 
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In recent years, Unit 1’s NOx emissions have been erratic, and Unit 2’s NOx 

emissions have been erratic since at least 2011.64 For instance, over the past five 
years, NOx emission rates have ranged from 0.14 lb/MMBtu to 0.46 lb/MMBtu (0.33 
lb/MMBtu, on average) for Unit 1 and from 0.03 lb/MMBtu to 0.35 lb/MMBtu (0.27 
lb/MMBtu average) for Unit 2.65 These rates are surprisingly high. EPA recently 
found that modern NOx controls “routinely achieve” a NOx emission rate of 0.20 to 
0.25 lb/MMBtu and some units can achieve rates below 0.16 lb/MMBtu.66 In fact, of 
fifty-six similar EGUs, Units 1 and 2 have among the highest NOx emission rates, 
ranking 52nd and 46th, respectively.67 Upgrading the existing NOx controls at Units 
1 and 2 likely would be cost effective and could be performed quickly, within about 
four weeks.68   

 
Under the Clean Air Act and the Regional Haze Rule, NDEP may not simply 

ignore practical, cost-effective measures that will reduce visibility-impairing 
pollution.69 Accordingly, NDEP must (1) evaluate, in a Four-Factor Analysis, NOx 
control upgrades for Units 1 and 2; and (2) require, as a reasonable progress 
measure, that NV Energy expeditiously implement the suite of cost-effective 
upgrades that maximize reductions in NOx pollution. 
 

b. NDEP should evaluate options for improving SO2 
control efficiency from the existing controls on 
Units 1 and 2. 

 
i. Unit 1’s DSI system appears to be 

underperforming.  
 

Unit 1 operates a dry sorbent injection (DSI) system that uses hydrated lime 
to control HCl emissions for compliance with the Mercury and Air Toxics Standards 
(MATS).70 This system also reduces SO2 emissions.71 NV Energy claimed—without 

 
64 Ex. 1, Kordzi Report at 4-5. 
65 See EPA, Clean Air Markets Program Data (June 13, 2022) [hereinafter EPA Air 
Markets Database], https://campd.epa.gov.  
66 Technical Support Document, Final Revised CSPAR Update for the 2008 Ozone 
NAAQS, Docket No. EPA-HQ-OAR-2020-0272, at 12 (Mar. 2021) [hereinafter 
CSPAR TSD], https://www.epa.gov/sites/production/files/2021-
03/documents/egu_NOx_mitigation_strategies_final_rule_tsd.pdf; see also Ex. 1, 
Kordzi Report at 5-6. 
67 Ex. 1, Kordzi Report at 6-9. 
68 CSPAR TSD at 19; Ex. 1, Kordzi Report at 9. 
69 See 82 Fed. Reg. at 3088; Clarification Memo at 7. 
70 Proposed SIP at 5-11. 
71 Id. 
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any support—that Unit 1’s DSI system has an average SO2 removal efficiency of 22 
percent.72 But, in recent years, Unit 1’s monthly SO2 emission rates have been 
especially erratic.73 Over the past five years, the unit’s monthly SO2 emission rates 
have averaged about 0.67 lb/MMBtu and ranged from 0.24 lb/MMBtu to 0.87 
lb/MMBtu.74 The DSI system’s SO2 removal efficiency is critical to evaluating cost-
effective opportunities for reducing SO2 pollution. But NDEP did not require NV 
Energy to document the DSI system’s SO2 removal efficiency.75 Nor did NDEP 
evaluate measures for optimizing the existing DSI system, even though it appears 
to be underperforming. To comply with the Clean Air Act and the Regional Haze 
Rule, NDEP must (1) require NV Energy to fully document the DSI system’s SO2 
removal efficiency; (2) evaluate, in a Four-Factor Analysis, opportunities for 
optimizing the system’s efficiency; and (3) require, as reasonable progress measures, 
the suite of cost-effective measures that maximizes reductions in SO2 pollution. 

 
Mr. Kordzi estimated the DSI system’s SO2 removal efficiency using the 

sulfur content of the coal burned in Unit 1, the unit’s heat rate, and monitored SO2 
emissions.76 He found that since 2016 the DSI system has operated with an average 
SO2 removal efficiency of only 12.6 percent, not the 22 percent that NV Energy 
claimed.77 Further, because the reported coal sulfur content used in the calculation 
is generally higher than the actual sulfur content that Unit 1 burns, Mr. Kordzi’s 
12.6 percent estimate is likely conservative, inflating the system’s SO2 removal 
efficiency.78 Consequently, the DSI system is likely operating even more poorly than 
Mr. Kordzi’s analysis suggests.  

 
Consequently, there likely are significant opportunities for achieving greater 

reductions in SO2 pollution. NDEP must require NV Energy to investigate those 
options, as the NPS similarly recommended.79 NV Energy itself acknowledged that 
“it is theoretically possible to further reduce SO2 emissions from North Valmy Unit 
1 by using higher rates of hydrated lime injection in the existing DSI system.”80 
But, based on its “operating experience,” NV Energy nonetheless claimed that such 
options are technically infeasible.81  

 

 
72 Proposed SIP App’x B pt. 5 at 366; see also Ex. 1, Kordzi Report at 9. 
73 Ex. 1, Kordzi Report at 4. 
74 See EPA Air Markets Database. 
75 See 40 C.F.R. § 51.308(f)(2)(iii) (states must document the technical basis for their 
determinations). 
76 Ex. 1, Kordzi Report at 9-10. 
77 See id. at 10-12. 
78 Id. at 12. 
79 Proposed SIP App’x C at 9. 
80 Proposed SIP App’x B pt. 5 at 394; see also Ex. 1, Kordzi Report at 12. 
81 Proposed SIP App’x B pt. 5 at 394; see also Ex. 1, Kordzi Report at 12. 
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NV Energy’s “technically infeasible” rationale lacks a reasonable basis. All of 
NV Energy’s objections to increasing the system’s lime flow rate are operational and 
maintenance issues that NV Energy previously overcame.82 For example, NV 
Energy claimed that when one of the two lime delivery trains is being cleaned, the 
other train must stop operating to prevent lime plugging.83 But when NV Energy 
first began operating the DSI system, NV Energy operated both trains, even when 
one train was being cleaned.84 NV Energy had to do so to meet the MATS HCl 
emission limit.85 Although NV Energy stated that plugging problems occurred, NV 
Energy addressed those challenges.86 NV Energy’s decision to operate only one train 
while the other is being cleaned, thus, is an operational choice, not a technical 
infeasibility problem.87 Indeed, NV Energy stated that the reason it now uses only 
one train is because (1) the chlorine content of the coal is “now significantly lower” 
and (2) “Unit 1 now operates almost exclusively at half load” after Idaho Power 
withdrew from the unit.88 According to NV Energy, these two factors have allowed it 
“to meet the MATS emission limit . . . using only a single train.”89 NV Energy’s own 
statements show that NV Energy could further reduce SO2 emissions by optimizing 
the DSI system, and NDEP must require it to do so. 
 

NDEP may not simply disregard potentially cost-effective opportunities to 
reduce visibility-impairing pollution.90 Here, NDEP must (1) require NV Energy to 
fully document its claim that the DSI system achieves a 22 percent SO2 removal 
efficiency; (2) evaluate, in a Four-Factor Analysis, options for improving the SO2 
removal from Unit 1, including an investigation of options for optimizing the DSI 
system’s SO2 removal; and (3), as a reasonable progress measure, ensure that NV 
Energy expeditiously implements the suite of cost-effective modifications that 
maximizes reductions in SO2 pollution. 
 

ii. Unit 2’s SO2 scrubber bypass appears to allow 
a significant amount of flue gas to remain 
untreated. 

 
To control SO2, Unit 2 operates a lime spray dryer-based flue-gas 

desulfurization (FGD) system.91 NV Energy claimed—without any support—that 

 
82 Ex. 1, Kordzi Report at 12. 
83 Proposed SIP App’x B pt. 5 at 394-95; see also Ex. 1, Kordzi Report at 12. 
84 Proposed SIP App’x B pt. 5 at 395; see also Ex. 1, Kordzi Report at 12. 
85 Proposed SIP App’x B pt. 5 at 395; see also Ex. 1, Kordzi Report at 12. 
86 Proposed SIP App’x B pt. 5 at 395; see also Ex. 1, Kordzi Report at 12. 
87 Ex. 1, Kordzi Report at 12. 
88 Proposed SIP App’x B pt. 5 at 395; see also Ex. 1, Kordzi Report at 12. 
89 Proposed SIP App’x B pt. 5 at 395; see also Ex. 1, Kordzi Report at 12. 
90 See 82 Fed. Reg. at 308 
91 Proposed SIP App’x B pt. 5 at 186. 
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Unit 2’s scrubber achieves an average SO2 removal efficiency of about 80 percent.92 
Although Unit 2’s SO2 emissions have decreased in recent years, they have been 
erratic since at least 2011.93 Because the scrubber’s SO2 removal efficiency is 
critical to understanding the scrubber’s potential to achieve additional SO2 
reductions, NDEP must require NV Energy to fully document its claimed scrubber 
efficiency.94 In addition, to ensure meaningful consideration of potential reasonable 
progress measures, NDEP must (1) fully evaluate opportunities, in a Four-Factor 
Analysis, to optimize the existing scrubber to achieve additional SO2 reductions, 
including options to eliminate, or reduce the use of, the scrubber bypass system; and 
(2) require, as reasonable progress measures, the suite of cost-effective measures 
that maximizes reductions in SO2 pollution. 

 
Similar to the DSI system, Mr. Kordzi estimated the scrubber’s SO2 removal 

efficiency using the sulfur content of the coal burned in Unit 1, the unit’s heat rate, 
and monitored SO2 emissions.95 That analysis suggests that, since 2016, the 
scrubber has been operating with an approximately 80 percent SO2 removal 
efficiency.96 However, over this period, it appears that the scrubber’s SO2 removal 
efficiency has varied significantly, operating with an efficiency as low as about 56 
percent and as high as 96 percent.97 Further, as with the DSI system, Mr. Kordzi’s 
calculation likely overestimated the scrubber’s SO2 removal efficiency. This 
overestimate arises because the calculation is based on the reported sulfur content 
of the coal, which is generally higher than the actual sulfur content of the coal that 
Unit 2 burns.98 Consequently, the scrubber’s SO2 removal efficiency is likely lower 
than 80 percent.99 Because the scrubber’s current SO2 removal rate is critical to 
understanding opportunities for optimizing that system, NDEP must require NV 
Energy to fully document its claim that the scrubber is achieving an 80 percent SO2 
removal efficiency.100  

 
In addition, NDEP must require NV Energy to investigate options for 

achieving greater SO2 reductions from the scrubber. According to NV Energy, the 
only option for improving the SO2 removal rate would be to replace the current 
multi-nozzle system with a single nozzle.101 But both NDEP and NV Energy 
disregarded other potentially cost-effective measures, including ensuring that more 

 
92 Id. at 271. 
93 Ex. 1, Kordzi Report at 5. 
94 See 40 C.F.R. § 51.308(f)(2)(iii). 
95 Ex. 1, Kordzi Report at 13. 
96 Id. at 14-15. 
97 Id.  
98 Id. at 15. 
99 Id.  
100 Id. at 13, 15. 
101 Proposed SIP App’x B pt. 5 at 368; see also Ex. 1, Kordzi Report at 15-16. 
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flue gas passes through that control by eliminating, or reducing the use of, Unit 2’s 
scrubber bypass system, as NPS similarly explained.102  

 
Based on EIA data, it appears that only about 84% of Unit 2’s flue gas enters 

the scrubber.103 Thus, even if the scrubber’s efficiency is about 80 percent, as NV 
Energy claimed, the actual SO2 removal efficiency of the system as a whole—
including the bypass system—likely is significantly lower.104 Although critical to 
understanding Unit 2’s operations, the record does not include any information 
about the bypass system. Thus, in evaluating options for optimizing the scrubber, 
NDEP must require NV Energy to document: (1) the efficiency of the scrubber 
system including the bypass; (2) the amount of flue gas that bypasses the scrubber; 
(3) the purpose of the flue gas bypass; (4) the amount of the total flue gas the 
scrubber can treat; and (5) the minimum amount of bypass required.105  

 
In sum, to ensure reasonable progress, NDEP must (1) require NV Energy to 

fully document the scrubber’s SO2 removal efficiency; (2) evaluate, in a Four-Factor 
Analysis, options for optimizing SO2 removal from the scrubber including options to 
eliminate or reduce the use of the bypass system; and (3), as a reasonable progress 
measure, ensure that NV Energy expeditiously implements the suite of cost-
effective modifications that maximizes reductions in SO2 pollution. 
 

2. NDEP failed to select cost-effective measures for 
reducing NOx emissions from the Tracy Generating 
Station. 

 
Tracy Generating Station, operated by NV Energy, is an approximately 885 

MW gas-fired power plant that includes six generating units.106 The facility is 
located about 82 kilometers (km) from Desolation Wilderness (Q/d = 8.33) and about 
seventeen miles east of Reno, Nevada.107 From 2016 to 2018, the six EGUs emitted 
about 395.6 tons of NOx per year.108 NDEP completed a Four-Factor  Analysis to 
evaluate opportunities for reducing NOx emissions from Units 3 and 7, and it 
screened out the remaining four units—Units 5, 6, 32, and 33—from further 

 
102 Ex. 1, Kordzi Report at 16; Proposed SIP App’x C at 9. 
103 Ex. 1, Kordzi Report at 16. 
104 Id. 
105 Id.; see also 40 C.F.R. § 51.308(f)(2)(iii). 
106 Proposed SIP App’x B pt. 5 at 143-44; see also NV Energy, Frank A. Tracy 
Generating Station 1 (2017) [hereinafter NV Energy Tracy Factsheet], 
https://www.nvenergy.com/publish/content/dam/nvenergy/brochures_arch/about-
nvenergy/our-company/power-supply/Tracy_Fact_Sheet.pdf.  
107 Proposed SIP at 5-3; NV Energy Tracy Factsheet at 1. 
108 Proposed SIP App’x B pt. 5 at 144-45. 
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analysis.109 NDEP found that these latter four units either have low emissions and 
low utilization (Units 5 and 6) or are effectively controlled (Units 32 and 33).110 
NDEP thus concluded that a full Four-Factor Analysis was not warranted for these 
units, nor were any additional reasonable progress measures.111 However, NDEP 
must ensure that the ongoing operation of Units 5 and 6 reflects the units’ recent 
operations to prevent future visibility impairment, one of the two goals of the 
regional haze program.112  

 
For Unit 7, NDEP’s preliminary Four-Factor Analysis determination found 

that SCR was cost-effective and necessary to ensure reasonable progress based on a 
30-year life of the control.113 NDEP and NV Energy then agreed to establish a 
December 31, 2031 federally enforceable retirement deadline for Unit 7 as part of 
this SIP revision.114 According to NDEP, the shortened useful life of SCR (about six 

 
109 Proposed SIP at 5-16 to 5-17. Unit 3 is a conventional pipeline, gas-fired steam 
boiler; Units 5 and 6 are pipeline gas and distillate-fired combustion turbines; and 
Units 7, 32, and 33 are pipeline gas-fired combined cycle units. Draft SIP App’x B 
pt. 5 at 143; see Draft SIP at 5-16. How the units are identified in the Proposed SIP 
and the appendices is confusing. The unit numbers in these comments reflect the 
how the units are identified in the Proposed SIP. Mr. Kordzi’s report reflects how 
the units are identified in the appendices and full four-factor reasonable progress 
analyses. Specifically: 
 

Comments & 
Proposed SIP 

Kordzi Report & 
SIP Appendices Alternate Name 

Unit 3 Unit 3 Unit 3 
Unit 5 Unit 4 Clark Mountain 3 
Unit 6 Unit 5 Clark Mountain 4 
Unit 7 Unit 6 Piñon Pine 4 

Unit 32 Unit 8 Unit 8 
Unit 33 Unit 9 Unit 9 

 
110 Proposed SIP at 5-16 to 5-17; see also Proposed SIP App’x B pt. 5 at 147-49. 
111 Proposed SIP at 5-16 to 5-17. Other states, including Oregon and Colorado, also 
have adopted a $10,000-per-ton cost-effectiveness threshold. Letter from Ali 
Mirzakhalili, Or. Dep’t of Env’t Quality, to Howard Hughes, Collins Forest Products 
1-2 (Sept. 9, 2020), https://www.oregon.gov/deq/aq/Documents/18-
0013CollinsDEQletter.pdf. (Exhibit 4); Colo. Dep’t of Public Health & Env’t, In re 
Proposed Revisions to Regulation No. 23, Prehearing Statement 7 (Oct. 7, 2021), 
https://drive.google.com/drive/u/1/folders/1TK41unOYnMKp5uuakhZiDK0-fuziE58v 
(Exhibit 5). 
112 See 42 U.S.C. § 7491(a)(1); Clarification Memo at 9; see also supra pp.15-16. 
113 Proposed SIP App’x B pt. 5 at 357. 
114 Id. 
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years) changed the cost-effectiveness of SCR to $10,064 per ton of NOx reduced, 
which exceeded its $10,000-per-ton threshold.115 NDEP therefore found that SCR 
would not be cost-effective and proposed to reject the reasonable progress 
measure.116 In fact, SCR is significantly more cost effective than NDEP’s analysis 
suggests, even with a 2031 retirement deadline. NDEP therefore should have 
selected SCR as a reasonable progress measure. If NV Energy prefers to opt out of 
SCR, NDEP must require NV Energy to retire Unit 7 by December 31, 2028. This 
deadline ensures that the NOx emission reductions accrue by the end of the second 
implementation period, consistent with the primary purpose of this regional haze 
SIP revision and when the emission reductions from operating SCR would begin to 
accrue. 
 

For Unit 3, NDEP evaluated two reasonable progress measures for 
controlling NOx pollution, SCR and SNCR.117 NDEP found that the costs of both 
controls exceeded its $10,000-per-ton threshold and, therefore, that no additional 
measures were necessary.118 But EPA’s BART determination already required NV 
Energy to operate SNCR on Unit 3, and NV Energy failed to comply. NDEP may not 
ignore this existing requirement. Additionally, NDEP disregarded cost-effective 
options for ensuring that Unit 3’s NOx emissions accurately reflect SNCR, including 
lowering Unit 3’s NOx limits. 
 

a. NDEP must ensure that the utilization of Units 5 
and 6 remains low. 

 
In screening out Units 5 and 6 from a full Four-Factor Analysis, NDEP 

concluded that Units 5 and 6 have low utilization and low emissions.119 In effect, 
NDEP concludes that no action is needed.  However, to prevent future visibility 
impairment, NDEP must ensure that NOx emissions from Units 5 and 6 do not 
increase in the future.  

 
When a state elects not to perform a Four-Factor Analysis and concludes that 

no new measures are necessary, the state generally must incorporate the source’s 
existing measures into the SIP to preserve the status quo.120 Doing so prevents 
future visibility impairment, consistent with the Clean Air Act’s national visibility 
goal, and satisfies the Act’s requirement that the SIP include enforceable 

 
115 Proposed SIP at 5-19 to 5-20. 
116 Id. at 5-6 to 5-7, 5-20.  
117 Id. at 5-19. 
118 Id. at 5-19 to 5-20. 
119 Id. at 5-16 to 5-17; see also Proposed SIP App’x B pt. 5 at 147-49. 
120 Clarification Memo at 9-10; see also 2019 Guidance at 43. 
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limitations to ensure reasonable progress.121 EPA’s guidance makes clear that when 
a source’s emissions are “below permitted levels,” a state must evaluate the “in-
place” measures and adopt related SIP measures that ensure reasonable 
progress.122 A state may only forgo incorporating a source’s existing emission-
limiting measures into the SIP if the state shows that the measures are not 
necessary for reasonable progress based on a “robust technical demonstration.”123  
 

Units 5 and 6 currently have low utilization and low emissions, as NDEP 
concluded.124 Both units also are emitting well below their permitted NOx limits of 
122.64 tons per year (12-month rolling average).125 From 2017 to 2021, Unit 5 
emitted about 16.1 tons of NOx per year, on average, and Unit 6 emitted about 17.1 
tons of NOx per year, on average.126 Both units are poorly controlled for NOx 
pollution, and their low annual emissions arise because of their low utilization.127  
But it is not clear how much longer that low utilization might last. As NV Energy 
retires its fossil fuel-fired generation, such as North Valmy Units 1 and 2 and Tracy 
Unit 7, NV Energy might rely more on Tracy Units 5 and 6 to replace that load. 
Increased utilization of Units 5 and 6 would further impair visibility in Class I 
areas and impede progress toward Congress’s national visibility goal.128 NDEP has 
not demonstrated that such a result would not occur, nor has it identified any 
enforceable requirements that would preclude such an outcome. 

 
Therefore, to the extent that NDEP is relying on the currently low utilization 

rates at Units 5 and 6 to avoid a Four-Factor Analysis, and to prevent future 
visibility impairment, NDEP must limit Unit 5’s and Unit 6’s annual operating 
hours to reflect each unit’s operating hours from 2017 to 2021 as part of this SIP 
revision.129 Alternatively, NDEP must (1) immediately perform Four-Factor  
Analyses, as part of this SIP revision, to evaluate measures for controlling NOx 
pollution from Units 5 and 6; and (2) require the suite of measures that maximizes 
reductions in visibility-impairing pollution.  
 

 
121 See 42 U.S.C. §§ 7410(a)(2)(A), 7491(a)(1); 40 C.F.R. § 51.308(d)(3); see also 
Clarification Memo at 8-9. 
122 2019 Guidance 43-44. 
123 Clarification Memo at 9; see supra pp.15-16. 
124 Ex. 1, Kordzi Report at 17-18. 
125 See id. 
126 See id. 
127 Id. at 18. Units 5 and 6 control NOx pollution with dry low NOx combustors with 
natural gas. Proposed SIP at 5-24. 
128 Ex. 1, Kordzi Report at 18.  
129 See Clarification Memo at 8-10; 2019 Guidance at 29-30, 42-43. 
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b. NDEP should select SCR as a reasonable progress 
measure for Unit 7 and allow NV Energy to opt out 
of that requirement only if it retires Unit 7 by 
December 31, 2028. 

 
i. SCR is cost effective even with a 2031 

retirement deadline. 
 
NDEP proposed to require only that Unit 7 retire by December 31, 2031, 

rather than selecting SCR as a reasonable progress measure for controlling NOx 
pollution.130 But, even with a 2031 retirement deadline, NDEP’s own analysis shows 
that SCR is cost effective under its $10,000-per-ton threshold, costing about $10,064 
per ton of NOx reduced.131 Moreover, SCR is even more cost effective than NDEP’s 
analysis suggests because NDEP significantly overestimated the costs of the control 
and underestimated its control effectiveness.132 Correcting NDEP’s flawed 
assumptions shows that SCR would cost only about $6,137 per ton of NOx reduced—
well within NDEP’s cost-effectiveness threshold. NDEP’s decision to not select SCR 
as a reasonable progress measure is therefore unreasonable.  

 
 Although NDEP found that SCR would cost slightly above NDEP’s $10,000-
per-ton threshold, the cost falls easily within a reasonable margin of error above 
that threshold, only $64 higher.133 When evaluating reasonable progress measures, 
states must consider the four statutory factors that Congress and EPA enumerated, 
as well as the regional haze program’s purpose—to eliminate human-caused 
visibility impairment in Class I areas.134 Here, selecting SCR as a reasonable 
progress measure is consistent with the four statutory factors, as NDEP’s analysis 
shows.135 Selecting SCR also would advance the regional haze program’s purpose by 
reducing NOx emissions by an additional 225 tons per year, about 90 percent of Unit 
7’s annual NOx pollution.136 Thus, assuming a 2031 retirement deadline, NDEP 
should have selected SCR as a reasonable progress measure based on its own 
analysis. 

 
130 Proposed SIP at 5-19 to 5-20. 
131 Id. at 5-19. 
132 Ex. 1, Kordzi Report at 18-25. 
133 Proposed SIP at 5-19 to 5-20; see also Proposed SIP App’x B pt. 5 at 357. 
134 42 U.S.C. § 7491(a)(1), (g)(1); 40 C.F.R. § 51.308(f)(2)(i); see also Motor Vehicle 
Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) 
(agencies must consider relevant factors and cannot “entirely fail[] to consider an 
important aspect of the problem”); Final Amendments to Requirements for State 
Plans for Protection of Visibility, 82 Fed. Reg. 3078, 3090 (Jan. 10, 2017). 
135 See Proposed SIP at 5-15 to 5-20. 
136 Id. at 5-19; see also Ex. 1, Kordzi Report at 20 (NDEP assumed an SCR control 
effectiveness of 90 percent). 
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In fact, SCR is significantly more cost effective than NDEP’s analysis 

suggests. NDEP improperly inflated SCR’s costs by including sales tax, surcharges 
from an engineering contract, and overly high contingency costs.137 Additionally, 
NDEP assumed an unreasonably low NOx control efficiency of only 90 percent and 
significantly overestimated the time it would take to install SCR.138 Correcting each 
of these flaws shows that SCR would cost about $6,137 per ton of NOx reduced.139 

 
First, NDEP should not have included 4.6 percent sales tax in its cost 

effectiveness estimate because Nevada law exempts air pollution control equipment, 
such as SCR, from sales tax.140 Second, NDEP should not have included the 
surcharge from the engineering procurement and construction (EPC) contract.141 
EPA’s Cost Control Manual’s overnight methodology, which is the methodology that 
must be used in regional haze analyses, disallows the inclusion of such 
surcharges.142 Although EPA’s Cost Control Manual describes the EPC process, it 
does not assume any EPC cost surcharge, including for SCR installations.143 NDEP 
and NV Energy provided no justification for deviating from EPA’s Cost Control 
Manual here. Third, NDEP assumed excessive contingency costs and partially 
double counted those costs.144 Specifically, NDEP assumed a process contingency of 
5 percent of the total direct costs and a project contingency of 15 percent of the 
direct and indirect costs, for a total contingency of $1,280,672.145 To support these 
costs, NDEP cited EPA’s Cost Control Manual.146 But EPA’s Cost Control Manual 
offers no justification for such high contingency costs, and neither NDEP nor NV 

 
137 Ex. 1, Kordzi Report at 18-23. 
138 Id. 
139 Id. at 25. 
140 Id. at 19; Nev. Rev. Stat. § 361.077 (“All property . . . is exempt from taxation to 
the extent that the property is used as a facility, device or method for the control of 
air or water pollution.”).  
141 Ex. 1, Kordzi Report at 19-20. 
142 Id.; see also Oklahoma v. EPA, 723 F.3d 1201, 1212 (10th Cir. 2013). 
143 Id.; see also EPA, Cost Control Manual, Section 1, Chapter 2, Cost Estimation: 
Concepts and Methodology 30 (Nov. 2017) [hereinafter EPA Cost Control Manual: 
Concepts and Methodology], https://www.epa.gov/sites/default/files/2017-
12/documents/epaccmcostestimationmethodchapter_7thedition_2017.pdf; see 
generally EPA, Cost Control Manual, Section 4, Chapter 2, Selective Catalytic 
Reduction (June 2019) [hereinafter EPA Cost Control Manual: SCR], 
https://www.epa.gov/sites/default/files/2017-
12/documents/scrcostmanualchapter7thedition_2016revisions2017.pdf.  
144 Ex. 1, Kordzi Report at 23. 
145 Id.; see also Proposed SIP App’x B pt. 5 at 180. 
146 Ex. 1, Kordzi Report at 23; see also Proposed SIP App’x B at 180. 
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Energy explained their rationale.147 Further, NV Energy based the estimated SCR 
system purchase price largely on a vendor quote. EPA’s Guidance directs that when 
using vendor quotes states must make necessary adjustments and exclusions 
consistent with EPA’s Cost Control Manual.148 EPA’s Cost Control Manual states 
that when a vendor quote is used, the contingency costs should be minimized.149 In 
such circumstances, it is more reasonable to assume a total contingency of 10 
percent.150   

 
Fourth, NDEP assumed, without support, that SCR would have a control 

efficiency of only 90 percent.151 This level of control reflects an annual NOx emission 
rate of about 0.0147 lb/MMBtu.152 But SCR systems routinely achieve annual NOx 
emission rates of 0.006 lb/MMBtu or lower.153 Neither NDEP nor NV Energy 
explained why operating SCR on Unit 7 would not achieve that lower rate or better. 
Further, EPA recently found that SCR systems paired with NOx combustion 
controls can achieve NOx emission rates as low as 0.002 lb/MMBtu.154 Unit 7 
operates combustion controls: low NOx burners and steam injection.155 For Unit 7, a 
0.002 lb/MMBtu NOx emission rate would reflect an SCR control efficiency of more 
than 98 percent.156 As Mr. Kordzi explained, there is significant support for 
assuming a 98 percent control efficiency here.157 Accordingly, Mr. Kordzi reasonably 
recommended that, at a minimum, NDEP assume a 94 percent SCR control 
efficiency, which equates to a controlled NOx emission rate of 0.009 lbs/MMBtu—
about half the rate that NDEP assumed.158 

 

 
147 Ex. 1, Kordzi Report at 23; see EPA Cost Control Manual: SCR § 2.4.1 (“The 
capital cost equations included in the manual reflect a process contingency of 5 to 
10 percent and project contingency of 15 percent.”). 
148 2019 Guidance at 32. 
149 Ex. 1, Kordzi Report at 23; see EPA Cost Control Manual: Concepts and 
Methodology at 29. 
150 Ex. 1, Kordzi Report at 23. 
151 Id. at 20. 
152 Id. at 20-21. 
153 Id. at 21. 
154 Id.; see also EPA, Retrofit Cost Analyzer (Mar. 16, 2022), 
https://www.epa.gov/power-sector-modeling/retrofit-cost-analyzer (select: 
“Combustion Turbine NOx Technology Memo”); Sargent & Lundy, Combustion 
Turbine NOx Control Technology Memo 4 (Jan. 2022), 
https://www.epa.gov/system/files/documents/2022-03/combustion-turbine-nox-
technology-memo.pdf.  
155 Ex. 1, Kordzi Report at 21. 
156 Id.  
157 Id.  
158 Id. 
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Finally, NDEP assumed an SCR construction time of forty-seven months.159 
But neither NDEP nor NV Energy offered any rationale for such a lengthy 
timeline.160 EPA generally assumes that SCR systems can be installed within about 
twenty-four months.161 Reducing the construction timeline to twenty-four months, 
as EPA recommends, would increase the useful life of SCR by about two years.162  
 
 Correcting NDEP’s flawed assumptions shows that the cost of SCR falls well 
within NDEP’s $10,000-per-ton threshold, costing about $6,137 per ton of NOx 
reduced, even assuming a December 31, 2031 retirement deadline.163 EPA has made 
clear that “when the outcome of a four-factor analysis is a new measure, that 
measure is needed to remedy existing visibility impairment and is necessary to 
make reasonable progress.”164 Therefore, NDEP must select SCR as a reasonable 
progress measure for reducing NOx pollution from Unit 7, regardless of whether 
Unit 7 must retire by 2031. 
 
 
 
 

 
159 Id. at 21-22. 
160 See 2019 Guidance at 32-33. 
161 Id. at 22; see also EPA, TSD for Proposed Federal Implementation Plan 
Addressing Regional Ozone Transport for the 2015 Ozone NAAQS, Docket No. EPA-
HQ-OAR-2021-0668, at 31 (Feb. 2022), https://www.regulations.gov/docket/EPA-
HQ-OAR-2021-0668.  
162 Ex. 1, Kordzi Report at 22. 
163 Id. at 24-25. This $6,137-per-ton of NOx reduced amount is also well within the 
range of cost-effectiveness thresholds proposed by several other states, including 
Arizona ($4,000 to $6,500 per ton), New Mexico ($7,000 per ton), and Washington 
($6,300 per ton for Kraft pulp and paper power boilers). Az. Dep’t of Env’t Quality, 
State Implementation Plan Revision: Regional Haze Program (2018-2028), at App’x 
C at 216-17 (June 3, 2022), https://www.azdeq.gov/2021-regional-haze-sip-planning; 
New Mexico Env’t Dep’t, Regional Haze Stakeholder Outreach Webinar #2, at 12, 
https://www.env.nm.gov/air-quality/wp-
content/uploads/sites/2/2017/01/NMED_EHD-RH2_8_25_2020.pdf (last visited July 
25, 2022) (Exhibit 6); Wash. Dep’t of Ecology, Draft Responses to Comments 8, 12 
(Jan. 2021), 
https://fortress.wa.gov/ecy/ezshare/AQ/RegionalHaze/docs/RespondFLM20210111.pd
f (Exhibit 7). 
164 Clarification Memo at 8; see also Motor Vehicle Mfrs. Ass’n of U.S, 463 U.S. at 43; 
2019 Guidance at 40 n.71 (“If the measure is not rejected as unreasonable based on 
the cost of compliance alone, it would be determined to be necessary for reasonable 
progress unless one or more of the other three factors makes it unreasonable.”). 
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ii. If NV Energy prefers not to operate SCR, 
NDEP should require NV Energy to 
permanently shut down the unit by December 
31, 2028. 

 
If NV Energy prefers not to operate SCR, NDEP should require that NV 

Energy retire Unit 3 by December 31, 2028, to align with the end of the regional 
haze program’s second implementation period and when the emission reductions 
from operating SCR would begin to accrue.  

 
The primary purpose of this regional haze SIP revision to is to secure 

additional reductions in visibility-impairing pollution by 2028. Under the regional 
haze program, states must develop regional haze SIPs every ten years.165 Each 
successive plan must make reasonable progress toward eliminating all human-
caused visibility impairment at Class I areas by 2064.166 As EPA has directed, 
however, being under the glidepath for the 2064 national visibility goal it is not a 
safe harbor from securing emission reductions.167 States must make meaningful 
progress toward eliminating visibility impairment during each planning period.168 
Thus, each regional haze SIP must secure additional reductions in visibility-
impairing pollution during the applicable period.169 

 
Here, SCR would be operational before 2028 and, thus, would reduce 

visibility-impairing NOx emissions before the end of the regional haze program’s 
second implementation period. Consistent with the timing of the emission 
reductions that would accrue from operating SCR and the primary purpose of this 
SIP revision, NDEP must only allow NV Energy to opt out of the SCR requirement 
if NV Energy commits, by a date certain, to retiring Unit 7 by December 31, 2028. 
 

c. NDEP may not waive the BART requirement that 
Unit 3 operate SNCR.  

 
NDEP concluded that no additional measures were necessary for controlling 

NOx pollution from Unit 3.170 In doing so, NDEP rejected SCR and SNCR as 
reasonable progress measures.171 But under EPA’s 2012 BART determination, 

 
165 40 C.F.R. § 51.308(f). 
166 Id. § 51.308(d)(1), (f)(3). 
167 82 Fed. Reg. at 3093; see also Clarification Memo at 15-16. 
168 82 Fed. Reg. at 3093; see also Clarification Memo at 15-16. 
169 40 C.F.R. § 51.308(f), (f)(2)(i) (“In each plan revision,” the state must address and 
meet the “core” regional haze requirements, including “the emission reduction 
measures that are necessary to make reasonable progress.”). 
170 Proposed SIP at 5-19 to 5-20. 
171 Id. at 5-19 to 5-20. 
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Unit 3 already should be operating SNCR. NDEP may not ignore that 
requirement.172 Further, NDEP failed to consider practical measures for guarding 
against future visibility impairment, including lowering Unit 3’s permitted NOx 
limit. To comply with the Clean Air Act and Regional Haze Rule, NDEP must 
(1) immediately require NV Energy to operate SNCR on Unit 3, unless NDEP 
demonstrates that EPA formally waived that requirement through a SIP revision; 
and (2) lower Unit 3’s NOx limit to reflect the operation of SNCR.  

 
In 2009, NDEP concluded that to control NOx emissions from Unit 3 “the 

installation of . . . [low-NOx burners] with SNCR with an emission limit of 0.19 
lb/MMBtu . . . , on a 12-month rolling average, is BART.”173 EPA approved that 
determination in 2012.174 Those BART requirements are now memorialized in 
Nevada law and in Nevada’s SIP.175 Specifically, under Nevada law, Unit 3 “must 
install, operate and maintain the following control measures which constitute 
BART,” namely “[l]ow NOx burners with selective noncatalytic reduction” subject to 
a NOx emission limit of 0.19 lb/MMBtu (12-month rolling average).176 Nevada’s 
regional haze SIP for the first implementation period required that all BART 
control measures be installed and operating by January 1, 2015.177 

 
 It is unclear why NDEP failed to enforce the requirement that Unit 3 must 
install and operate SNCR. Under the Clean Air Act, EPA must approve SIP 
revisions, which are codified in the Code of Federal Regulations.178 EPA may not 
approve a proposed SIP revision, if the revision “would interfere with any applicable 
requirement,” including requirements issued under the regional haze program.179 
Thus, neither NDEP nor EPA may weaken the SIP to increase visibility-impairing 
pollution.180 As explained, under Nevada’s SIP, Unit 3 was required to begin 

 
172 See 42 U.S.C. § 7410(l). 
173 NDEP, BART Determination Review of NV Energy’s Tracy Generating Station 
Units 1, 2 and 3, at 6 (Oct. 15, 2009) (Exhibit 8), https://ndep.nv.gov/air/planning-
and-modeling/regional-haze-and-bart. 
174 Approval of Nevada Regional Haze SIP, 77 Fed. Reg. 17,334, 17,334 (Mar. 26, 
2012); see also Proposed Approval of Nevada Regional Haze SIP, 76 Fed. Reg. 
36,450, 36,462 (June 22, 2011). 
175 Nev. Admin. Code § 445B.22096(1)(b); 40 C.F.R. § 52.1488(e). 
176 Nev. Admin. Code § 445B.22096(1)(b). 
177 76 Fed. Reg. at 36,462; see also Proposed SIP at 6-15. 
178 42 U.S.C. § 7410(l).   
179 Id.; see also El Comite Para El Bienestar de Earlimart v. EPA, 786 F.3d 688, 692 
(9th Cir. 2015); Oklahoma, 723 F.3d at 1204, 1207. 
180 See WildEarth Guardians v. EPA, 759 F.3d 1064, 1074 (9th Cir. 2014) (a haze 
plan that “weakens or removes any pollution controls” would violate Section 110(l)); 
see also Indiana v. EPA, 796 F.3d 803, 812 (7th Cir. 2015) (noting that EPA allows 
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operating SNCR by January 1, 2015, in order to achieve greater reductions in NOx 
pollution than low-NOx burners could achieve on their own. A recent review of 
EPA’s regulations showed that EPA has not approved an amendment to Nevada’s 
SIP for Unit 3. Therefore, because the source is out of compliance with the SIP 
requirement, we strongly urge NDEP to immediately begin enforcement 
proceedings to require NV Energy to install and operate SNCR on the unit. 
Compliance with the SNCR requirement is long overdue. 
 
 In addition, NDEP should perform a Four-Factor Analysis to evaluate a lower 
NOx emission limit for Unit 3 to ensure that the limit reflects the operation of 
SNCR, which would also help protect against future visibility impairment. 
Currently, Unit 3 is subject to an annual NOx limit of 0.19 lb/MMBtu.181 As Mr. 
Kordzi explained, EGUs that are similarly controlled for NOx pollution achieve 
much lower annual NOx emission rates, on average about 0.09 lb/MMBtu and as 
low as about 0.03 lb/MMBtu.182 Unit 3’s current NOx limit is unreasonably high. 
 

3. NDEP should lower TS Power Plant’s NOx and SO2 limits. 
 

The TS Power Plant, operated by Newmont Nevada Energy Investment, is a 
242 MW coal-fired boiler, located about 131 km from the Jarbidge Wilderness Area 
(Q/d = 6.39).183 The EGU operates low-NOx burners with over-fired air and SCR to 
control NOx and a lime-spray dryer to control SO2.184 NDEP found that no 
reasonable progress measures were warranted because the coal plant’s “[h]istorical 
and projected emission rates for NOx, SO2, and PM10 remain low and consistent, 
making it reasonable to assume that the source will continue to implement its 
existing measures and will not increase its emission rates.”185 But, as explained, 
when a state relies on historical operations to support a determination that no 
additional reasonable progress measures are warranted, the state must support the 
conclusion with a “robust technical demonstration.”186 NDEP provided no such 
showing, yet TS Power Plant has consistently operated well below its permitted 
NOx and SO2 limits. Thus, to prevent future visibility impairment, NDEP must 
perform a Four-Factor Analysis that evaluates lower NOx and SO2 limits for the TS 
Power Plant and require, as a reasonable progress measure, the limits that reflect 
the EGU’s recent emission rates. 

 

 
“emissions-increasing SIP revisions” if a state “identif[ies] substitute emissions 
reductions such that net emissions are not increasing”). 
181 Proposed SIP at 5-24. 
182 Ex. 1, Kordzi Report at 26-28. 
183 Proposed SIP at 5-3; Ex. 1, Kordzi Report at 28. 
184 Proposed SIP at 5-42. 
185 Id. at 5-43. 
186 Clarification Memo at 9; see also supra pp.15-16, 24-25. 
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The TS Power Plant could emit significantly more visibility-impairing 
pollution in the future. TS Power Plant’s permitted SO2 limit is 0.09 lb/MMBtu (24-
hour rolling basis) while combusting coal with a sulfur content of 0.45 percent or 
greater and 0.065 lb/MMBtu while combusting coal with a sulfur content of less 
than 0.45 percent.187 Since 2016, the coal plant has only burned coal with a sulfur 
content significantly below 0.45 percent.188 During that time, its monthly SO2 
emission rate has almost always been below 0.04 lb/MMBtu, well below the 0.065 
lb/MMBtu currently allowed.189 The EGU’s permitted NOx limit is 0.067 lb/MMBtu 
(24-hour rolling basis). Yet its monthly NOx emission rate has almost always been 
below 0.055 lb/MMBtu.190  

 
To ensure that these performance levels continue, NDEP must perform Four-

Factor Analysis that evaluates lowering TS Power Plant’s 24-hour average NOx and 
SO2 limits to reflect the coal plant’s recent operations.191 In addition, NDEP should 
evaluate 30-day rolling average (or 30-boiler operating day average) limits to reflect 
its recent monthly NOx and SO2 emission rates, specifically at least 0.045 lb/MMBtu 
or lower for SO2 and 0.055 lb/MMBtu or lower for NOx.192 These measures will help 
prevent future visibility impairment and, therefore, are necessary for reasonable 
progress.193 
 

4. NDEP’s reasonable progress determinations fall short of 
what the Clean Air Act and Regional Haze Rule require. 

 
 Of the nine EGUs NDEP considered, NDEP concluded that only two 
additional reasonable progress measures were warranted: the retirement of North 
Valmy Units 1 and 2 by December 31, 2028, and the retirement of Tracy Unit 7 by 
December 31, 2031. Although these retirements offer long-term benefits for 
visibility improvement, NDEP overlooked practical, cost-effective measures for 
further reducing visibility impairment in Class I areas before 2028 and preventing 
future impairment. Neither the Clean Air Act nor the Regional Haze Rule permit 
NDEP’s constricted approach.  
 
 
 
 

 
187 Proposed SIP at 5-42 to 5-43. 
188 Ex. 1, Kordzi Report at 29. 
189 Id. 
190 Id. 
191 Id. 
192 Id. 
193 42 U.S.C. § 7491(a)(1); Clarification Memo at 8; see also EPA Guidance at 40 
n.71; supra pp.15-16, 24-25. 
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At a minimum, NDEP must:  
 
• For North Valmy, (1) evaluate options for optimizing the control efficiency 

of the existing NOx and SO2 controls on Units 1 and 2; and (2) select, as a 
reasonable progress measure, the suite of cost-effective SIP measures that 
maximize reductions in visibility-impairing pollution. Provide for public 
notice and comment on the draft Four-Factor Analysis and include in the 
SIP emission limitations for NOx and SO2 controls on Units 1 and 2, 
including the monitoring, recordkeeping and reporting requirements. 
 

• For Tracy, (1) select SCR as a reasonable progress SIP measure for 
reducing NOx pollution from Unit 7 and only allow NV Energy to opt out 
of that requirement if NV Energy commits to retiring Unit 7 by December 
31, 2028; (2) limit the operating hours of Units 5 and 6 to prevent future 
visibility impairment, including SIP regulatory text, and the monitoring, 
recordkeeping and reporting requirements, or perform a full Four-Factor 
Analysis for those units, including SIP regulatory text, the monitoring, 
recordkeeping and reporting requirements; and (3) take enforcement 
action to require Unit 3 to immediately begin operating SNCR and  lower 
Unit 3’s  NOx limits, including SIP regulatory text, and the monitoring, 
recordkeeping and reporting, to reflect the operation of SNCR.  

 
• For TS Power Plant, include SIP regulatory text that reflect its recent 

operations of NOx and SO2 emissions, including provisions for monitoring, 
recordkeeping and reporting, .   

 
 

B. Nevada Must Address a Significant and Growing Source of NOx 
Emissions in its Regional Haze Plan—Combustion Sources in 
Residential and Commercial Buildings. 

 
NOx emissions from combustion sources in residential and commercial 

buildings can be a significant source of emissions. In Nevada, NOx emissions from 
residential gas combustion—which includes NOx emissions from private dwellings 
(including apartments) for heating, cooking, water heating and other household 
uses—are more than 2,000 tons per year based on EPA and Energy Information 
Administration (EIA) data.194 These emissions are growing. Between 2017 and 
2019, NOx emission from residential gas combustion in Nevada rose nearly 10 
percent.195 Nevada needs to address this increasing source of NOx emissions in the 
state. 
 

 
194 Ex. 2, Nevada Buildings Memo at 1. 
195 Id. at 3. 
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In addition to residential buildings, NOx emissions from gas combustion in 
commercial buildings in Nevada are over 2,400 tons per year based on data from 
EPA and using emission factors from California’s South Coast Air Quality 
Management District (CA-SCAQMD).196 This includes emissions from 
nonmanufacturing establishments or agencies primarily engaged in the sale of 
goods or services such as hotels, restaurants, wholesale and retail stores, and other 
service enterprises as well as gas used by local, state and federal agencies engaged 
in non-manufacturing activities. Fuel usage in this sector, and therefore emissions, 
has also risen by 9 percent between 2017 and 2019. 
 

NOx emissions from residential and commercial natural gas combustion are 
the third and fourth highest stationary source categories in Nevada, as the figure 
below shows. Combined, NOx emissions from residential and commercial gas 
combustion in Nevada are more than any other stationary source category in the 
state. When using CA-SCAQMD emission factors for commercial combustion, NOx 
emissions from commercial gas combustion are the second largest source of 
stationary NOx emissions in Nevada behind oil-fired industrial boilers in the 2017 
NEI, as the figure below illustrates. 
 

 
 

 
196 Id. at 3-4. 
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1. Many protected Class I areas are near Nevada 
counties with significant NOx emissions from 
residential and commercial gas combustion.  

 
The counties in Nevada with the highest NOx emissions from residential and 

commercial gas combustion are near several Class I areas, both in Nevada and in 
neighboring states, including the Jarbidge Wilderness Area located in northeast 
Nevada in Elko County.197 Elko County NOx emissions from residential and 
commercial gas combustion were the third largest source of NOx emissions from 
stationary sources in the county in 2017, behind industrial processes and oil-fired 
industrial fuel combustion sources.198 
 

Beyond Nevada, Class I areas in California, Arizona, and Utah are also 
located near Nevada counties with the highest NOx emissions from residential and 
commercial natural gas combustion in the state. The map below shows the counties 
in Nevada with the highest NOx emissions from these two sectors, along with 
nearby Class I areas.  
 

 
197 See 40 C.F.R. § 81.418. 
198 Ex. 2, Nevada Buildings Memo at 6-8. 
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Notably, Clark County, Nevada, which is located near several Class I areas 
including Joshua Tree, Zion, Grand Canyon, and Sequoia National Parks, has the 
highest NOx emissions from residential and commercial gas combustion in the state. 
When residential and commercial gas combustion NOx emissions are combined, 
these emissions represent the largest source of NOx emissions from all stationary 
sources in Clark County. 
 
 
 
 
 
 
 
 
 
 

REGIONAL HAZE PROTECTED AREAS AND 
NOx EMISSIONS FROM RESIDENTIAL AND COMMERCIAL NATURAL GAS COMBUSTION 

IN NEARBY COUNTIES IN NEVADA
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2. State and local regulations and incentive programs 
offer examples for achieving NOx emissions 
reductions from gas combustion sources in 
buildings. 

 
State and local air agencies have adopted NOx limits for gas-fired combustion 

sources, including for very small units. Many of these limits have been in place for 
more than twenty years and have been strengthened over the years.199 California 
air district rules provide several examples of stringent NOx emission limitations for 
units sized for residential and commercial use in buildings, including: (1) South 
Coast Air Quality Management District Rules 1121200 and 1146.2,201 which set NOx 
limits for manufacturers or at point-of-sale for residential water heaters; (2) San 
Joaquin Valley Air Pollution Control District Rule 4308,202 which establishes point-
of-sale NOx limits for water and pool heaters; (3) Sacramento Metropolitan Air 
Quality Management District Rule 414,203 which establishes point-of-sale NOx 
limits for small combustion units; and (4) Feather River Air Quality Management 
District Rule 3.23,204 which establishes point-of-sale NOx limits for water heaters. 
Texas also has statewide rules that limit NOx emissions from units sold, 
distributed, installed, or offered for sale.205  
 

These state and local rules apply to the smallest of boilers and water heaters 
at the point of sale, including tank-type and instantaneous water heaters; pool / spa 
heaters; and heaters used for baking / cooking, among other examples. Together, 
the regulations require NOx emission rates that would reduce emissions up to 80 
percent from uncontrolled emission rates for a wide range gas-fired combustion 
sources with broad applicability across residential and commercial buildings. These 
regulations also provide relevant examples for states to consider to make reasonable 
progress toward remedying existing and preventing future visibility impairment. 

 
199 Id. at 8-10. 
200 S. Coast Air Quality Mgmt. Dist. R1121, available at 
http://www.aqmd.gov/docs/default-source/rule-book/reg-xi/rule-1121.pdf?sfvrsn=4. 
201 Id. R1146.2, available at http://www.aqmd.gov/docs/default-source/rule-book/reg-
xi/rule-1146-2.pdf?sfvrsn=17. 
202 San Joaquin Valley Air Pollution Control Dist. R4308, available at 
https://www.valleyair.org/rules/currntrules/03-4308_CleanRule.pdf. 
203 Sacramento Metro. Air Quality Mgmt. Dist. R414, available at 
http://www.airquality.org/ProgramCoordination/Documents/rule414.pdf. 
204 Feather River Air Quality Mgmt. Dist. R3.23, available at 
https://www.fraqmd.org/files/3edbf080f/Rule+3.23+%28Final%29.pdf. 
205 30 Tx. Admin. Code § 117.3205, available at 
https://texreg.sos.state.tx.us/public/readtac$ext.TacPage?sl=R&app=9&p_dir=&p_rl
oc=&p_tloc=&p_ploc=&pg=1&p_tac=&ti=30&pt=1&ch=117&rl=3205. 
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In addition, many cities and counties have adopted building codes requiring 

all-electric construction of new residential and commercial buildings.206 Many local 
governments and utilities also are incentivizing building electrification through 
rebate and tax incentives programs. 
 

Nevada should address this growing and significant source of NOx emissions 
through rules and programs similar to those discussed above. Such requirements 
would reduce emissions from a significant source of visibility-impairing NOx 
pollution and would help lessen indoor air pollution and reduce greenhouse gas 
emissions. 
 
IV. LONG-TERM SIP STRATEGY ISSUES THAT MUST BE 

CORRECTED 
 

A. NDEP Cannot Rely on Permits that are not in the SIP, the 
Proposed SIP Must Contain Provisions to Ensure Emission 
Limitations are Permanent, Enforceable and Apply at All 
Times. 

 
The Clean Air Act requires that states submit implementation plans that 

“contain such emission limits, schedules of compliance and other measures as may 
be necessary to make reasonable progress toward meeting the national goal” of 
achieving natural visibility conditions at all Class I Areas.207 The Regional Haze 
Rule requires that states must revise and update their regional haze SIP, and the:  

 
Periodic comprehensive revisions must include the enforceable 
emissions limitations, compliance schedules, and other measures that 
are necessary to make reasonable progress as determined pursuant to 
[51.308](f)(2)(i) through (iv).”208  
 

Furthermore, EPA’s Regional Haze Guidance further explains:  
 

 
206 See, e.g., Sierra Club, California’s Cities Lead the Way on Pollution-Free Homes 
and Buildings (July 22, 2021), 
https://www.sierraclub.org/articles/2021/07/californias-cities-lead-way-gas-free-
future. 
207 2019 Guidance at 42-43. While NPCA et al. filed a Petition for Reconsideration 
regarding EPA’s issuance of the 2019 Guidance, it does not dispute the information 
in the Guidance referenced here regarding enforceable limitations, which cite to the 
General Preamble for the Implementation of Title I of the Clean Air Act 
Amendments of 1990, 57 Fed. Reg. 13,498, 13,568 (April 16, 1992). 
208 57 Fed. Reg. 13,568 (emphasis added).   
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This provision requires SIPs to include enforceable emission limitations 
and/or other measures to address regional haze, deadlines for their 
implementation, and provisions to make the measures practicably 
enforceable including averaging times, monitoring requirements, and 
record keeping and reporting requirements.209  
 

EPA’s Guidance also explains that 
 

There is a considerable body of applicable EPA rules, EPA guidance, and 
EPA-approved state practices on the topic of practicably enforceable 
emission limits.210 The regional haze program is implemented through 
SIPs, and the second implementation period SIPs must include the 
emission limits and other measures necessary to assure reasonable 
progress in order to comply with the applicable statutory and regulatory 
requirements.211 

 
Thus, EPA’s regional haze Guidance recognizes EPA’s long-standing position that 
SIPs must contain provisions with enforceable emissions limitations. 
 
 Additionally, while the SIP is the basis for demonstrating and ensuring state 
plans meet the regional haze requirements, state-issued permits must complement 
the SIP and SIP requirements.212 State-issued permits must not frustrate SIP 
requirements.213 For example, sources with PSD and minor source construction 
permits under Title I must not hold permits that allow emissions that conflict with 
SIP requirements.214 Additionally, the Act’s Title V operating permits collect and 
implement all the Act’s requirements‒including the requirements in the SIP‒as 
applicable to the particular permittee. Sources with Title V permits must not hold 
such permits if they contain permit terms and conditions that conflict with the SIP 

 
209 2019 Guidance at 42-43. 
210 EPA’s Guidance cites 57 Fed. Reg. 13,497, 13567 (April 16, 1992) (explaining 
principles, including enforceability and accountability, to which SIPs and 
implementing instruments must adhere to help assure that planned emission 
reductions will be achieved) and 77 Fed. Reg. 74,355, 74365 (Dec. 14, 2012) (State’s 
SIP must contain monitoring, recordkeeping, and reporting components necessary 
to make regional haze-related emission limitations enforceable). 
211 Guidance at 43 (citing CAA section 169A(b)(2) and 40 CFR § 51.308(f)(2)). 
212 57 Fed. Reg. 13,568 (Apr. 16, 1992). 
213 Furthermore, to the extent stationary sources are granted permits by rule or 
other mechanisms, these other categories that allow construction and operation 
must also complement SIP requirements.  
214 Additionally, as discussed below, the proposed SIP revisions fail to contain 
source-specific “measures to mitigate the impacts of construction activities.” 40 
C.F.R. § 51.308(d)(3)(v)(B). 
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and Act’s SIP requirements. Thus, the reasonable progress emission limits and 
other requirements included in NDEP’s regional haze SIP must be practically 
enforceable and adopted into the SIP, which means they need to contain the 
elements necessary for enforceability.  
 

NDEP’s Proposed SIP explains that it “has revised the air quality operating 
permits of the facilities under its jurisdiction when new emission limits are needed” 
for the second planning period sources.215  NDEP further explains that: 

 
Inclusion of these revisions in the operating permits for Title V 
stationary sources will make those measures both permanent and 
federally enforceable upon SIP approval. Nevada has a combined Title 
V and New Source Review permit program, which meets EPA’s 
requirement that emissions limitations and compliance schedules apply 
to both.216 
 

Including the emission limitations, source retirement provisions and monitoring, 
recordkeeping and reporting requirements in permits does not meet the Act and 
RHR requirements, as discussed above. Thus, it was unreasonable for NDEP’s SIP 
to fail to include these required elements. The final SIP must include them.  
 

There are several issues with NDEP’s use of the permits. One of the issues 
with NDEP use of operating permits is that they can expire at the end of the five-
year term. SIP measures and the RH emission limits, monitoring, recordkeeping 
and reporting must be permanent. While the operating permits NDEP suggests 
relying on may be appropriate for the purposes that EPA approved their use, their 
use is unreasonable here. Second, the public must have an opportunity to review 
and comment on the SIP measures and NDEP’s Proposed SIP explains the permit 
process does not provide for public notice and comment. It is problematic that 
NDEP intends to amend permits without using the SIP notice and comment 
process. 

 
NDEP must submit the SIP measures to EPA as regulatory text (i.e., the 

emission limitations, source retirement provisions, monitoring, recordkeeping and 
reporting) after they have gone through the SIP’s public notice and comment 
process. Therefore, unless excerpts of issued permits, which have first gone through 
the SIP’s public notice and comment process, are incorporated by reference into the 
SIP, NDEP must not rely on those permits for purposes of the compliance with 
these SIP requirements. These same concerns apply to the process proposed for 
Clark County, in addition to the fact that the County currently has no independent 
authority to open an existing operating permit and was left to the good graces of 

 
215 Proposed SIP at 7-5. 
216 Id.  
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Lhoist Apex source to voluntary submit a written request. TNDEP must also 
include emission limits and the required monitoring, recordkeeping and reporting 
for the Lhoist Apex in the SIP.  

 
In addition to the overarching concern that the enforceable provisions are not 

proposed to be included in the SIP, because NDEP relies on permits that are not in 
the Proposed SIP, the following are more specific concerns: 

 
• Because this SIP is one with emission limitations it must contain record 

keeping and reporting requirements,217 and the Proposed SIP lacks 
provisions that include these requirements. 
 

• SIPs that rely on continuous emission monitoring must include specific 
methodology and requirements in accordance with EPA’s regulations,218 
which NDEP’s Proposed SIP does not. 

 
 

 
217 See, e.g., 40 C.F. R. § 51.211 (Emission reports and recordkeeping. “The plan 
must provide for legally enforceable procedures for requiring owners or operators of 
stationary sources to maintain records of and periodically report to the State—(a) 
Information on the nature and amount of emissions from the stationary sources; 
and (b) Other information as may be necessary to enable the State to determine 
whether the sources are in compliance with applicable portions of the control 
strategy.” (emphasis added)); see also id. § 51.210 (General. “Each plan must 
provide for monitoring the status of compliance with any rules and regulations that 
set forth any portion of the control strategy. Specifically, the plan must meet the 
requirements of this subpart.”). 
218 40 C.F.R. § 51.214 (requirements for continuous emission monitoring).  
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• Consistent with Act and EPA’s requirements, SIP emission limitations must 
apply at all times, 219 and NDEP must ensure that  the emission limitations 
do not excuse periods of startup, shutdown and malfunction. 

 
As the Administrator explained in disapproving Wyoming’s exemptions for 

startup, shutdown and malfunction emissions from the regional haze SIP 
requirements: 
 

The [Regional Haze Rule (RHR)] states that ‘Section 302(k) of the CAA 
requires emissions limits such as BART [and reasonable progress (RP)] 
to be met on a continuous basis. Although this provision does not 
necessarily require the use of continuous emissions monitoring, it is 
important that sources employ techniques that ensure compliance on a 
continuous basis.’ 70 FR 39172. The rule goes on to state that 
‘[m]onitoring requirements generally applicable to sources … are 
governed by other regulations.” See, e.g., 40 CFR part 64 (compliance 
assurance monitoring); 40 CFR 70.6(a)(3) (periodic monitoring); 40 CFR 
70.6(c)(1) (sufficiency monitoring) (70 FR 39172). Therefore, it is clear 
that the rule intended for BART [and RP] emission limits to be met on 
a continuous basis and did not provide either explicitly or implicitly 
exceptions for startup, shutdown, or malfunction.220  

 
• The proposed SIP must, and fails to contain regulatory text specifying the 

compliance dates for purposes of the Regional Haze reasonable progress SIP 
requirements. 
 

• The SIP lacks methodology for determining compliance. 
 

 
219 See, e.g., 52 Fed. Reg. 45,109 (Nov. 24, 1987); Steven Herman, Assistant 
Administrator for Enforcement and Compliance Assurance, and Robert Perciasepe, 
Assistant Administrator for Air and Radiation, “State Implementation Plans (SIPs): 
Policy Regarding Excess Emissions During Malfunctions, Startup, and Shutdown,” 
(Sept. 20, 1999), https://www.epa.gov/nsr/state-implementation-plans-policy-
regarding-excess-emissions-during-malfunctions-startup-and; see also, 76 Fed. Reg. 
52,604, 52,617-18 (Aug. 23, 2011) (EPA explained in its proposed disapproval of the 
Kansas regional haze SIP that because the provisions for Kansas City Power and 
Light included an automatic exemption from compliance with applicable emission 
limits for startup, shutdown, malfunction emissions they were inconsistent with 
EPA’s Regional Haze Rule and its September 20, 1999, guidance.); 76 Fed. Reg. 
80,754, 80755-56 (Dec. 27, 2011) (EPA explained in its final action on the Kansas 
regional haze SIP the State withdrew the unapprovable startup, shutdown, 
malfunction provisions and thus the agency did not need to act on them.) 
220 79 Fed. Reg. 5,032, 5,170 (Jan. 30, 2014). 
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• There are no compliance provisions that specify for use of “any credible 

evidence” to enforce the emission limitations. NDEP must include in its 
regional haze SIP a provision for use of any credible evidence.221 
 
B. NDEP’s Reliance on the Consent Decree Agreement and 

Forthcoming Title V Permit Provisions for Fernley Are 
Inadequate, the Emission Limits and Monitoring, 
Recordkeeping and Reporting Must be in the SIP. 

 
NDEP’s Section 7.5.3 Consent Decree Agreements explains that “Nevada is 

relying on one ongoing Consent Decree issued by the USEPA for reductions 
anticipated at the Nevada Cement Company’s Fernley, Nevada facility by the end of 
the second implementation period of the Regional Haze Rule.” The Proposed SIP 
further noted that “Section 5.5.5 further explains the conditions of the consent 
decree that Nevada is using as part of its Long-Term Strategy. (Civil Action 
Number 3:17-cv-00302-MMD-WGC).”222 However, the Proposed SIP neither 
included proposed regulatory language from EPA’s Consent Decree nor was that 
language included as an appendix the Consent Decree. Furthermore, Section 5.5 of 
the Proposed SIP contains information about North Valmy, not Fernley. Fernley is 
found in Section 5.9. A review of Section 5.9 revealed that NDEP has weblinks to 
the Consent Decree and asserts that the provisions will be federally enforceable and 
permanent once they are in the facility’s Title V permit.223 The emission limits for 
the pollutants, along with monitoring, recordkeeping, and reporting must be in SIP. 
As discussed above, provisions in a forthcoming Title V permit do not meet the SIP 
requirements for enforceability and because they can expire and are not permanent. 
NDEP must revise its Proposed SIP and include emission limitations, monitoring, 
recordkeeping and reporting provisions for Fernley in the SIP before submittal to 
EPA. 
 
 

 
221 “Enforceable test methods for each emission limit specified in the plan. For the 
purpose of submitting compliance certifications or establishing whether or not a 
person has violated or is in violation of any standard in this part, the plan must not 
preclude the use, including the exclusive use, of any credible evidence or 
information, relevant to whether a source would have been in compliance with 
applicable requirements if the appropriate performance or compliance test or 
procedure had been performed…” 40 C.F.R. § 51.212(c) (emphasis added). 
222 Proposed SIP at 7-11. 
223 Id. at 5-38. 
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C. NDEP Must Not Use International Emissions as an Excuse to 
Avoid Controls on Sources and Should Work with EPA to 
Address International Emissions. 

 
The mandate of the Clean Air Act compels states to take measures to make 

reasonable progress by reducing emissions in their borders, it is not an excuse to 
not do so because other nations also contribute to regional haze. Despite the Act’s 
mandate, NDEP’s Proposed SIP includes data on international emissions for 
Nevada’s Class I Area (the Jarbidge Wilderness Area),224 leaving the public with 
the impression that the international emissions analysis is an excuse to avoid 
additional reasonable progress measures.  

 
Nevada‒‒along with the other WRAP states that are impacted and have 

made similar statements‒‒should act to support EPA in addressing international 
emissions.225 Although EPA, Nevada, and the WRAP states are not required to 
“compensate” for international emissions, it is well within EPA and Nevada’s 
rights and obligations to formally request reductions from international sources 
(e.g., Mexico and Canada) where appropriate. Nevada must discard its false 
implications and assertions that international emissions are entirely 
“uncontrollable” and should instead demonstrate that they are doing what is 
within their control to address international emissions—both generally and in 
particular. 

 
 
 
 
 
 
 
 
 

 
224 See e.g., Proposed SIP at Section 7.10.1.4 International Emissions “Emissions 
from outside the modeling domain, as well as those from Canada and Mexico 
contribute substantially to visibility impairment at the Jarbidge WA and other 
Class I areas across the WRAP. These emissions are beyond the control by federal, 
state or local regulatory agencies in the United States. At the Jarbidge WA, 
international emissions of SOx and NOx contribute 51 percent and 30 percent of the 
2028 SO4 and NO3 visibility impairment at JARB1, respectively.” 
225 64 Fed. Reg. 35,714, 35,755 (July 1, 1999) (“The States retain a duty to work 
with EPA in helping the Federal government use appropriate means to address 
international pollution transport concerns.”).  
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D. NDEP Must Include SIP Measures to Address New Source 
Construction.  

 
The reasonable progress requirements apply to existing and new sources.226 

Indeed, the Regional Haze Rule requires that in deciding whether to grant an 
application for construction or modification at a major source the state must ensure 
that the new emissions will be consistent with making reasonable progress toward 
the national visibility goal.227 States need a rational basis for making such a 
determination, which must be based on a Four-Factor Analysis.228 

 
NDEP’s Proposed SIP fails to explain how its new source construction 

programs ensure that the source’s emissions are consistent with the regional haze 
program requirements and make progress toward meeting the national goal of 
preventing any future, and remedying any existing, impairment of visibility.229  

 
When developing a long-term strategy, a state must consider “[m]easures to 

mitigate the impacts of construction activities.”230 NDEP’s Proposed SIP failed to 
explain what measures it considers to mitigate construction activities. As the FLMs 
pointed out during the first round of regional haze SIPs, the states often ignored 
these requirements and thus Round 1 regional haze SIPs (and now the Round 2 
regional haze SIPs as well) may lack provisions to mitigate the impacts of emissions 

 
226 42 U.S.C. § 7491(g); 40 C.F.R. § 51.300(a); 40 C.F.R. § 51.307(c) (“Review of any 
major stationary source or major modification under paragraph (b) of this section, 
shall be conducted in accordance with paragraph (a) of this section, and § 51.166(o), 
(p)(1) through (2), and (q). In conducting such reviews the State must ensure that the 
source’s emissions will be consistent with making reasonable progress toward the 
national visibility goal referred to in § 51.300(a). The State may take into account 
the costs of compliance, the time necessary for compliance, the energy and nonair 
quality environmental impacts of compliance, and the useful life of the source.” 
(emphasis added)). 
227 40 C.F.R. § 51.307(c).  
228 Id. § 51.307(c). 
229 Proposed SIP at 7-22 (merely explained that “[g]enerally, Nevada considers its 
NSR and PSD programs meet the long-term strategy requirements for preventing 
future visibility impairment from proposed major stationary sources or major 
modifications to existing facilities”). 
230 40 C.F.R. § 51.308(d)(3)(v)(B). 



   
 

 47 

from new and modified sources.231 EPA’s 2019 Guidance made clear that “[i]f the 
state does not select construction activities as a source category for an analysis of 
control measures, the SIP must nevertheless indicate how the state has considered 
measures to mitigate the impacts of construction activities.”232 
 

NDEP must include SIP measures for new and modified sources—including 
Four-Factor Analyses and necessary controls—must be considered and included 
during a state’s decision on whether to grant an application for a construction 
permit. The regional haze SIP must also include the necessary mitigation and 
emission limitations from the permit terms and conditions to make them 
enforceable in the SIP. Additionally, because the Regional Haze Rule requires that 
the long-term strategy include measures to mitigate the impacts of emission 
construction activities, NDEP must limit the emissions from new or modified 

 
231 Alabama Regional Haze State Implementation Plan, Appendix P, FLM 
Comments on Alabama’s Draft SIP (Email and Attachment from Catherine Collins, 
USFWS, to ADEM, “Fish and Wildlife Service Comments regarding the Alabama 
Regional Haze State Implementation Plan,” (Dec. 26, 2007), at pdf 13, EPA-R04-
OAR-2009-0782-0026, https://www.regulations.gov/document/EPA-R04-OAR-2009-
0782-0026 (“. . . the State should include a discussion about the relationship 
between PSD/NSR programs as part of the other programs that will benefit 
visibility in the LTS section. A new or modified major industrial source can have a 
serious impact on the State's ability to obtain regional haze goals. As part of the 
Long- Term Strategy (LTS), the State will rely in great part on the New Source 
Review (NSR) and Prevention of Significant Deterioration (PSD) permitting 
programs to assure that new sources do not unduly impair the expected progress 
toward natural conditions. Section 7.2.1. of the November 2007 draft SIP speaks to 
emissions reductions of ongoing programs but does not include a discussion of the 
interaction between the existing NSR program and progress on the regional haze 
plan. Given the uncertainty in the new source growth estimates used to develop the 
2018 emission inventory, and ultimately the 2018 visibility projections, it would be 
appropriate for the state to discuss the relationship between the Regional Haze 
Plan and requirements of the NSR and PSD programs within the SIP. Specifically, 
how does the State anticipate addressing new sources of air pollution in the PSD 
process in regards to its reasonable progress goals and long term strategy; and, how 
will it analyze the affect [sic] of new emissions from these new sources on progress 
toward the interim visibility goals established under this SIP, as well as the 
ultimate goal of natural background visibility by 2064.”). 
232 2019 Guidance at 21 (which further explains that “If the state has selected 
construction activities as a source category for an analysis of control measures, it 
will consider this factor in that analysis. That analysis and the decision about what 
measures are necessary for reasonable progress are the subjects of Sections II.B.4 
and II.B.5 of this document.”). 
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source, otherwise the new emissions will not be consistent with making reasonable 
progress. NDEP will need to periodically amend its SIP to reflect the newly issued 
and modified construction permits and reasonable progress mitigation SIP 
measures, monitoring, recordkeeping and reporting. 
 

E. NDEP Considered Environmental Justice in its Regional Haze 
SIP.  

 
Sources that harm the air in our treasured Class I areas can be also located 

in environmental justice areas. EPA’s 2021 Clarification Memo directs states to 
consider environmental justice concerns and impacts in issuing any SIP revision for 
the second planning period.233 EPA’s 2019 Regional Haze Guidance for the second 
planning period specifies that “[s] tates may also consider any beneficial non-air 
quality environmental impacts.”234  

 
EPA must consider environmental justice when it reviews and takes action 

on Nevada’s SIP. As in the first planning period, if a state fails to submit its SIP on 
time, or if EPA finds that all or part of a state’s SIP does not satisfy the Regional 
Haze regulations, then EPA must promulgate its own Federal Implementation Plan 
(FIP) to cover the SIP’s inadequacy. Should EPA promulgate a FIP that reconsiders 
a state’s Four-Factor Analysis, EPA is completely free to reconsider any aspect of 
that state’s analysis. Consequently, should EPA promulgate a FIP for Nevada 
sources, it has an obligation to integrate environmental justice principles into its 
decision-making. The non-air quality environmental impacts of compliance portion 
of the third factor, is a pathway for doing so.  

 
As EPA must consider environmental justice, so must NDEP and all other 

entities that accept federal funding. Under Title VI of the Civil Rights Act of 1964, 
“no person shall, on the ground of race, color, national origin, sex, age or 
disability be excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any program or activity…”. NDEP has an 
obligation to ensure the fair treatment of communities that have been harmed by 
sources of pollution. That means going beyond the flawed analysis conducted and 
ensuring “meaningful involvement” of impacted communities. Environmental 
justice also requires the “fair treatment” of these communities in the development 
and implementation of agency programs and activities, including those related to 
the SIP.  

 
We commend NDEP for taking lead amongst the states and evaluating the 

areas impacted by the sources it evaluated for environmental justice 235 It is one of 

 
233 Clarification Memo at 16. 
234 2019 Guidance at 49. 
235 Proposed SIP at 5-45 to 5-49. 
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the few states we are aware of to do so. Nevada’s efforts to evaluate environmental 
justice modeled its EJ analysis after the EJ analysis found in Oregon’s Regional 
Haze Plan Support Document and examined communities within a 3-mile and 10-
mile radius of each source.236 The communities were examined for any patterns of 
disproportionate burden of environmental pollution on vulnerable communities 
using the 2020 version of EPA’s EJSCREEN tool.237  NDEP’s analysis found that 
five of the six facilities that “underwent the four-factor review”  are “located in 
sparsely populated rural areas,” with “only the Nevada Cement Fernley Plant 
ha[ving] a significantly large population within a 3-mile radius.”238 NDEP found 
that the conclusions at a 10-mile radius are relatively the same. The vulnerability 
scores for the various demographic indicators did not indicate a significant impact 
on any of the communities. Thus, NDEP’s Proposed SIP concluded “that there is no 
significant impact on vulnerable communities that would further provide evidence 
that a control currently not being considered as “necessary for reasonable progress” 
should be installed.”239   

 
V. CONCLUSION 
 

In conclusion, we request that NDEP revise the Proposed SIP to 
 

1. Revise the Four-Factor Analyses to: 
 

• For North Valmy, (1) evaluate options for optimizing the control 
efficiency of the existing NOx and SO2 controls on Units 1 and 2; 
and (2) select, as a reasonable progress measure, the suite of cost-
effective measures that maximize reductions in visibility-impairing 
pollution; 
 

• For Tracy, (1) select SCR as a reasonable progress measure for 
reducing NOx pollution from Unit 7 and only allow NV Energy to 
opt out of that requirement if NV Energy commits to retiring 
Unit 7 by December 31, 2028; (2) limit the operating hours of Units 
5 and 6 to prevent future visibility impairment or perform a full 
Four-Factor Analysis for those units; and (3) require Unit 3 to 
immediately begin operating SNCR and lower Unit 3’s NOx limits 
to reflect the operation of SNCR; and  
 

 
236 Id. at 5-45. 
237 Id. 
238 Id.  
239 Id. at 5-49. 
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• For TS Power Plant, lower the EGU’s NOx and SO2 limits to reflect 
its recent operations. 
 

2. Evaluate reasonable progress measures for reducing, or eliminating, 
visibility-impairing NOx pollution from residential and commercial 
buildings. 
 

3. Include enforceable regulatory text in the SIP for all sources, including the 
emission limits, source retirement requirements, monitoring, recordkeeping 
and reporting requirements. All required provisions must either be 
included in the SIP or clearly identified in the SIP and adopted by 
reference. 
 

Thank you for the opportunity to review the Proposed SIP. We look forward to 
seeing a revised plan that takes our comments into consideration. 
 
Sincerely, 
 
 
 
Natalie Levine 
Climate and Conservation Program Manager  
National Parks Conservation Association  
777 6th Street NW, Suite 700 
Washington, DC  20001 nlevine@npca.org 
 
Patrick Woolsey  
Sierra Club Environmental Law Program 
2101 Webster Street Suite 1300 
Oakland, CA  94612 
patrick.woolsey@sierraclub.org 
 
Marta Darby 
2530 W. 35th Ave., Unit 2 
Denver, CO 80211 
darby.marta@gmail.com  
 
for Sierra Club 
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Sara L. Laumann 
Principal 
Laumann Legal, LLC. 
3800 Buchtel Blvd. S. #100236  
Denver, CO 80210  
sara@laumannlegal.com  
Counsel for National Parks Conservation Association  
 
Michael B. Murray 
Chair 
Coalition to Protect America’s National Parks 
2 Massachusetts Ave NE, Unit 77436 
Washington, DC 20013 
editor@protectnps.org 
 
 
cc: Elizabeth Adams, EPA Region 9 Air Division Director, Adams.Elizabeth@epa.gov  
 
Enclosures 
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