
 
 

May 8, 2020 
 
 
 
Via Federal Express and Email 

 
Administrator Andrew Wheeler 
Office of the Administrator 
United States Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue, N.W. 
Washington, D.C.  20460 
Wheeler.andrew@epa.gov 

Re: Petition for Reconsideration of Guidance on Regional Haze State Implementation 

Plans for the Second Implementation Period 

 

Dear Administrator Wheeler: 

I. Introduction 

National Parks Conservation Association, Sierra Club, Natural Resources Defense 
Council, Western Environmental Law Center, Appalachian Mountain Club, Coalition to Protect 
America's National Parks, and Earthjustice (hereinafter “Conservation Organizations”) hereby 
petition1 the Administrator of the United States Environmental Protection Agency (“EPA”) to 
reconsider the entitled “Guidance on Regional Haze State Implementation Plans for the Second 
Implementation Period” (hereinafter “Final Guidance” or “Guidance”)2 and replace it with 
                                                           
1 This Petition is filed pursuant to section 4(d) of the Administrative Procedure Act (“APA”), 5 U.S.C. § 553(e), and, 
to the extent it may be applicable and relevant, section 307(d)(7)(B) of the Clean Air Act, 42 U.S.C. § 
7607(d)(7)(B).  
2 EPA issued the Final Guidance on August 20, 2019 via Memorandum from Peter Tsirigotis, Director at EPA 
Office of Air Quality Planning and Standards to EPA Air Division Directors. 
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guidance that comports with the Clean Air Act (“CAA”) and the Regional Haze Rule, and aids 
states in making progress towards achieving the national goal of natural visibility conditions at 
all Class I areas.3 The Final Guidance is a significant departure from the Draft Guidance4 issued 
in 2016 for the second planning period and contains provisions that are expressly at odds with 
the Clean Air Act and Regional Haze Rule. The table below summarizes how key provisions of 
the Final Guidance should be revised to comply with the requirements of the applicable statutes 
and regulations.  

The Guidance unlawfully directs states on how they may exclude certain emission 
sources from four-factor consideration and delay or altogether avoid reducing emissions 
necessary to meet Congress’s mandate that the states make reasonable progress towards the 
national goal of restoring natural visibility to Class I area national parks and wilderness areas. 42 
U.S.C. § 7491(b)(2). The Guidance not only conflicts with the text and purpose of the Clean Air 
Act and the Regional Haze Rule itself, but it conflicts with EPA’s 2016 Draft Guidance by 
arbitrarily constraining EPA review authority, diminishing the science of regional haze, and 
recasting technical and analytical requirements for State Implementation Plans (“SIPs”). 
Implementation of the Final Guidance will result in inconsistencies between SIPs, create 
arbitrary exceptions allowing states to avoid controlling emission sources, impede progress 
toward the national goal of a restoring natural visibility, and may actually degrade visibility at 
some Class I areas. 

Section of 
the Petition 

Summary of Issue  Applicable Regional Haze 
Rule or other Regulations5 

III.A. States must comprehensively identify sources 
of human-caused visibility-impairing 
emissions across source categories and cannot 
arbitrarily defer some sources to another 
implementation period.  

Section 51.308(f)(3)(ii) of the 
Regional Haze Rule and 
Clean Air Act section 
169A(b) 

III.B. States have only limited discretion to decide 
which sources they consider for reasonable 
progress. SIPs will be found deficient where 
they fail to require emission reductions that 
collectively make reasonable progress towards 
natural visibility at all Class I areas in each 
planning period; no backsliding is permitted. 

82 Fed. Reg. at 3,088 and 
sections 51.308(f)(2)(i), 
51.308(f)(3)(ii)(A), 
51.308(f)(3)(ii)(B) 

III.C. States cannot arbitrarily circumvent a four-
factor analysis for sources that intend to retire. 

Sections 51.308(f)(2)(i), 
51.308(f)(2)(iv)(C) 

                                                           
3 42 U.S.C. §§ 7491, 7492; 82 Fed. Reg. 3078 (Jan. 10, 2017); 71 Fed. Reg. 60,612 (Oct.13, 2006); 70 Fed. Reg. 
39,104 (July 6, 2005); 64 Fed. Reg. 35,714 (July 1, 1999). 
4 Draft Guidance on Progress Tracking Metrics, Long-term strategies, Reasonable Progress Goals and Other 
Requirements for Regional Haze State Implementation Plans for the Second Implementation Period, (hereinafter 
“Draft Guidance”) 81 Fed. Reg. 44,608 (July 8, 2016). 
5 Clean Air Act section 110(k)(5) provides EPA the authority to review a SIP and assess the adequacy of that SIP. 
Therefore any aspect of this guidance that interferes with that authority is in conflict. 
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III.D. States cannot consider being under the 
uniform rate of progress (“URP”) when 
selecting sources for a four-factor analysis. 
The glidepath is not a safe harbor; rather a 
state must take measures necessary to make 
progress towards natural visibility at any 
Class I areas its emissions affect. 

82 Fed. Reg. at 3,093 

III.E. Previous installation of certain types of 
controls does not excuse a state from 
considering more stringent levels of control. 

Section 51.308(f)(2)(iv)(D) 

III.G. States must include both “dominant” and 
“non-dominant” pollutants in their analyses of 
controls. 
 

82 Fed. Reg. at 3,088 and 
sections 51.308(f)(3)(ii)(A), 
51.308(f)(3)(ii)( (B), 
51.308(f)(2)(i) 

III.H. States cannot eliminate volatile organic 
compounds (“VOCs”) and ammonia 
emissions from consideration. 
 

82 Fed. Reg. at 3,088 and 
sections 51.308(f)(3)(ii)(A), 
51.308(f)(3)(ii)(B), 
51.308(f)(2)(i) 

IV.A. States must use methods permitted by statute 
and regulation to identify its sources that 
potentially affect visibility at Class I areas in 
other states, not merely any “reasonable 
method.”  

82 Fed. Reg. at 3,094 and 
sections 51.308(f)(2)(i), 
51.308(d)(3)(iv) 

IV.B. States must consider cumulative impacts of 
sources or groups of sources to all affected 
Class I areas. 

Section 51.308(f)(2)(i) 

V.A. States must prioritize emissions within their 
borders to achieve reasonable progress. 

Sections 51.308(f)(1)(vi)(B), 
51.308(f)(2)(iv)(D), and 
Clean Air Act section 
169A(b) 

VI.B. States must adhere to the accounting 
principles of the Control Cost Manual and 
should compile and make publicly available 
the documentation for generic cost estimates. 

Section 51.308(f)(2)(i) 

VII.A. States cannot allow sources to discontinue the 
use of currently operating controls. 

Section 51.308(f)(2) and 
Clean Air Act section 
169A(b)(2) 

VIII States should use regional scale modeling to 
support their regional haze SIPs. 

Section 51.308(f)(3)(ii)(A), 
Appendix W to Part 51 

IX.A. If a state’s reasonable progress goal (“RPG”) 
is above the URP, the state’s “robust 
demonstration” must include a consideration 
of specific items identified by EPA. 

Section 51.308(f)(3)(ii) 

X.A. States must submit to EPA the emission 
inventory used in a regional haze SIP. 

Section 51.308(f)(2)(iii), 
Clean Air Act section 
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 110(k)(5), and EPA’s 
Emission Inventory 
Guidance6 

X.B. States must ensure that Federal Land 
Managers’ (“FLMs”) opinions and concerns 
are made transparent to the public, considered 
by the state and addressed in the SIP. 

Sections 51.308(i), 
51.308(f)(4) and Clean Air 
Act sections 169A(a) and (d) 

XI.B. Decisions on which controls to require as part 
of the long-term strategy cannot merely ratify 
past determinations. 

Section 51.308(f)(2)(i) 

XI.C. EPA must ensure that long-term strategies 
include appropriate measures to prevent future 
as well as remedy existing impairment of 
visibility. 

Clean Air Act section 
169A(a) 

 

This Petition seeks reconsideration and substantial revision of the Final Guidance so that 
the Guidance will direct states to deliver on the statutory objective of preventing future and 
remedying existing Class I area visibility impairment that results from human-caused pollution. 
As issued, the Final Guidance conflicts with this statutory objective, previous rulemaking and 
guidance; misdirects states as to how they can go about complying with their legal obligations to 
make reasonable progress towards restoring natural visibility to protected public lands; and 
otherwise fails to set expectations that comport with legal requirements for the second planning 
period.  

In addition to the provisions noted in the table above, the Conservation Organizations 
incorporate several recommendations from their Comments on EPA’s Draft Guidance7 and 
request that EPA reconsider and revise the Final Guidance to direct states with regard to the 
following issues: 

 States should ensure that modeled emissions are tied to enforceable limits for sources 
with appropriate averaging times that reflect year-round abilities of existing controls or 
operation. 

 Light extinction thresholds should be tailored to Class I areas and low enough to bring in 
most sources of visibility-impairing pollution. 

 States should include all visibility-impairing pollutants when calculating a source’s 
annual emissions. 

 States should identify and consider the best available emission control measures in the 
four-factor reasonable progress analysis. 

                                                           
6 EPA, Emissions Inventory Guidance for Implementation of Ozone and Particulate Matter National Ambient Air 
Quality Standards (NAAQS) and Regional Haze Regulations (May 2017), 
https://www.epa.gov/sites/production/files/2017-07/documents/ei_guidance_may_2017_final_rev.pdf. 
7 Conservation Organizations incorporate by reference their full Comments on the 2016 proposed Draft Guidance.  
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 States should analyze the climate and environmental justice impacts of measures to 
achieve reasonable progress. 

The gains made in the first regional haze planning period established a critical, if delayed, 
foundation for our national parks and wilderness areas to make progress towards the natural 
visibility which they and their visitors and neighboring communities are due. The Final Guidance 
not only hinders future gains but in some cases actually jeopardizes the gains made in the first 
planning period. Conservation Organizations urge EPA to reconsider its Final Guidance and 
instead issue a revised guidance that directs states to fulfill regulatory requirements for 
reasonable progress in the second planning period to help attain clearer skies at America’s prized 
national parks and wildernesses.  

II. SIP development steps 

As EPA states in the Final Guidance, the key steps to developing a regional haze SIP start 
with identifying the twenty percent most anthropogenically impaired days and the twenty percent 
clearest days and determining baseline, current, and natural visibility conditions for each Class I 
area within the state, and then determining which Class I area(s) in other states may be affected 
by the state’s own emissions.8 States must then screen sources and conduct a four-factor analysis 
of which controls are required before establishing reasonable progress goals.9 Once a state has 
determined the reasonable progress measures to require at specific sources, the state must 
quantify the “reasonable progress goal”—i.e., the visibility improvement that will result from 
implementing the controls merited by a four-factor analysis.10 Additional steps include regional 
scale modeling of the long-term strategy to set the RPGs for 2028 and progress, degradation, and 
URP glidepath checks.11  

Some of the most problematic provisions of the Final Guidance, which are contrary to 
several requirements of the Regional Haze Rule and Clean Air Act, involve the selection of 
sources for analysis. After discussing these provisions, this Petition discusses the determination 
of affected Class I areas in other states, ambient data analysis, the characterization of factors for 
emission control measures, decisions on what control measures are necessary to make reasonable 
progress, regional scale modeling of the long-term strategy to set the RPGs for 2028, progress, 
degradation, and URP glidepath checks, and additional requirements for regional haze SIPs. 
After addressing how these various provisions of the Guidance are contrary to the regulatory 
requirements, the Petition provides several overarching recommendations that EPA should 
consider when revising the Guidance, including advising states that in order for a SIP to be 
approvable it must result in measures to reduce visibility impairing pollution beyond those 
required from the past planning period and reflective of an adequate reasonable progress 
analysis.  

                                                           
8 Final Guidance at 5.  
9 Id. 
10 Id. 
11 Id. at 5-6. 



Andrew Wheeler  
May 8, 2020 
Page 6 

 

 
 

III. Selection of sources for analysis  

A. Selection of sources under section 51.308(f)(3)(ii)(A). 
 

In the Final Guidance, EPA presents a statement at the beginning of the section II.B.3 
that is in conflict with the Regional Haze Rule’s requirements: 
 

A key flexibility of the regional haze program is that a state is not required 
to evaluate all sources of emissions in each implementation period. 
Instead, a state may reasonably select a set of sources for an analysis of 
control measures. . . . Accordingly, it is reasonable and permissible for a 
state to distribute its own analytical work, and the compliance 
expenditures of source owners, over time by addressing some sources in 
the second implementation period and other sources in later periods.12 

 

This statement by EPA is contrary to the requirements in section 51.308(f)(3)(ii) of the Regional 
Haze Rule and section 169A(b) of the Clean Air Act. 

In a footnote, EPA indicates that “analysis of control measures” refers to an analysis of 
what emission control measures for a particular source are necessary in order to make reasonable 
progress and must include consideration of the four statutory factors and consideration of the five 
additional factors listed in 40 C.F.R. § 51.308(f)(2)(iv).13 This important requirement of how 
sources should be selected by states for analyses is presented as if it were a secondary 
consideration. In other words, EPA’s Guidance now advises states that they can arbitrarily delay 
the selection of sources for evaluation, or exclude certain sources as noted infra, and thereby 
“distribute [their] analytical work” and the “compliance expenditures of source owners” as if it is 
a stand-alone, top-level decision that states can make, divorced of the need to apply the four 
statutory factors and the five additional factors to actually make reasonable progress. 

If a state were to arbitrarily “distribute its own analytical work, and the compliance 
expenditures of source owners, over time”14 as the guidance provides, it would not be able to 
address section 51.308(f)(3)(ii)(B), which requires: 

If a State contains sources which are reasonably anticipated to contribute 
to visibility impairment in a mandatory Class I Federal area in another 
State for which a demonstration by the other State is required under 
(f)(3)(ii)(A), the State must demonstrate that there are no additional 
emission reduction measures for anthropogenic sources or groups of 
sources in the State that may reasonably be anticipated to contribute to 
visibility impairment in the Class I area that would be reasonable to 

                                                           
12 Id. at 9. 
13 Id. at 9 n.22. 
14 Id. at 9. 
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include in its own long-term strategy. The State must provide a robust 
demonstration, including documenting the criteria used to determine 
which sources or groups or sources were evaluated and how the four 
factors required by paragraph (f)(2)(i) were taken into consideration in 
selecting the measures for inclusion in its long-term strategy. 

A state that arbitrarily excludes sources from consideration cannot determine if it actually 
has “sources which are reasonably anticipated to contribute to visibility impairment in a 
mandatory Class I Federal area.” To satisfy that requirement, a state must first have a reasonable 
understanding of the emissions from all of its sources and it must have a reasoned methodology 
for excluding sources from a four-factor analysis (e.g., those sources are inconsequential or do 
not have cost-effective control options). Similarly, if a state, which arbitrarily excludes sources 
from evaluation, has a RPG that is above the URP, it cannot satisfy section 51.308(f)(3)(ii)(A)15, 
which requires that it demonstrate “there are no additional emission reduction measures for 
anthropogenic sources or groups of sources in the State that may reasonably be anticipated to 
contribute to visibility impairment in the Class I area that would be reasonable to include in the 
long-term strategy.” In contrast, not only was this advice absent from EPA’s Draft Guidance, the 
Draft Guidance provided detailed, valid information on source selection.16  

Additionally, as mentioned infra section IV.A, the Final Guidance also arbitrarily allows 
states to decide whether they contribute to out-of-state Class I areas by claiming states can use 
any reasonable method for quantifying the impacts of its own emissions on out-of-state Class I 
areas.17 The Final Guidance also allows a state to disregard its impacts on an out-of-state Class I 
area that a neighboring state may identify as being affected by emissions from the state 
developing the long-term strategy.18 By allowing states to arbitrarily make these determinations, 
EPA is attempting to slice the program into inconsequential bits and pieces that set the 

                                                           
15 EPA noted in the 2017 Regional Haze Rule revision: 
 
[I]n a situation where the RPG for the most impaired days is set above the glidepath, a contributing state must make 
the same demonstration with respect to its own long-term strategy that is required of the state containing the Class I 
area, namely that there are no other measures needed to provide for reasonable progress. The intent of this proposal 
was to ensure that states perform rigorous analyses, and adopt measures necessary for reasonable progress, with 
respect to Class I areas that their sources contribute to, regardless of whether such areas are located within their 
borders. 
 
82 Fed. Reg. at 3099. See also 81 Fed. Reg. 66,331, 66,631 (Sept. 27, 2016) (“[A]n evaluation of the four statutory 
factors is required . . . regardless of the Class I area’s position on the glidepath. . . . [T]he URP does not establish a 
‘safe harbor’ for the state in setting its progress goals.”); 81 Fed. Reg. 295, 326 (Jan. 5, 2016) (“[T]he uniform rate 
of progress is not a ‘safe harbor’ under the Regional Haze Rule”); EPA, Guidance for Setting Reasonable Progress 
Goals under the Regional Haze Program (hereinafter “RPGs Guidance”) (June 2007) 4–1, 
https://www3.epa.gov/ttn/naaqs/aqmguide/collection/cp2/20070601_wehrum_reasonable_progress_goals_reghaze.p
df. 
16 Draft Guidance at 57-83. 
17 Final Guidance at 8. 
18 Id. at 9. 
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provisions of the Final Guidance against fulfilling the requirements of the Clean Air Act and 
Regional Haze Rule that compel a comprehensive “regional” approach to restoring visibility. 
EPA should strike the above-mentioned language discussing selection of sources under section 
51.308(f)(3)(ii)(A) from the Final Guidance and restore the language from the Draft Guidance.  

B. States have only limited discretion to decide which sources they consider for 
reasonable progress. 

In Section II.B.3.d of the Final Guidance, EPA states, “[t]he source-selection step is 
intended to add flexibility and discretion to the state planning process – ultimately, the state 
decides which sources to consider for reasonable progress.”19 This blanket statement, written as 
if a state has unbounded discretion to determine which sources it evaluates under reasonable 
progress, is incorrect. A state cannot arbitrarily determine which sources it evaluates under the 
Regional Haze Rule’s reasonable progress requirements. Ultimately, a state’s source selection 
criteria is a part of its long-term strategy. As EPA indicated in the Regional Haze Rule revision, 
a state does not have discretion to arbitrarily exclude sources from a four-factor analysis. 
Specifically, EPA stated: 

[W]e expect states to exercise reasoned judgment when choosing which sources, groups 
of sources or source categories to analyze. Consistent with CAA section 169A(g)(1) and 
our action on the Texas SIP, a state’s reasonable progress analysis must consider a 
meaningful set of sources and controls that impact visibility. If a state’s analysis fails to 
do so, for example, by arbitrarily including costly controls at sources that do not 
meaningfully impact visibility or failing to include cost-effective controls at sources with 
significant visibility impacts, then the EPA has the authority to disapprove the state’s 
unreasoned analysis and promulgate a [Federal Implementation Plans (“FIPs”)]. 20 

A state with a RPG below the URP that followed this guidance and arbitrarily excluded 
sources from a four-factor analysis runs afoul of section 51.308(f)(3)(ii)(A), which requires a 
“robust demonstration” that “there are no additional emission reduction measures for 
anthropogenic sources or groups of sources in the State that may reasonably be anticipated to 
contribute to visibility impairment in the Class I area that would be reasonable to include in the 
long-term strategy.” If a state that followed this guidance had emission sources that potentially 
affect visibility at a Class I area in another state, it would similarly be unable to satisfy the same 
requirement found in section 51.308(f)(3)(ii)(B). EPA should reconsider this provision, and 
delete it from the Final Guidance.  

C. States cannot arbitrarily circumvent a four-factor analysis for sources that intend 
to retire. 

                                                           
19 Final Guidance at 20. 
20 82 Fed. Reg. at 3088. 
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In Section II.B.3.d of the Final Guidance, EPA also states “[i]f a source is expected to 
close by December 31, 2028, under an enforceable requirement, a state may consider that to be 
sufficient reason to not select the source at the source selection step.”21 EPA goes on to extend 
this deadline by adding an indeterminate grace period: “The year 2028 is not a bright line for 
these considerations, so a state may be able to justify not selecting a source for analysis of 
control measures because there is an enforceable requirement for the source to cease operation 
by a date after 2028.”22 EPA further advises states that consideration of source retirement and 
replacement schedules required by Section 51.308(f)(2)(iv)(C) are automatically considered if a 
state decides to not subject sources which will retire by 2028 to a four-factor analysis.23  

This is a departure from EPA’s long-standing requirement in the regional haze program 
and is in conflict with basic requirements of the Regional Haze Rule. Remaining useful life is 
one of the four statutory factors that a state must consider when selecting the sources for which it 
will determine what control measures are necessary to make reasonable progress.24  

The Clean Air Act does not define the phrase “remaining useful life.” However, EPA, in 
regulations and guidance, has clarified the meaning of the phrase. EPA has consistently stated 
that the potential retirement of a facility can be used to shorten a source’s remaining useful life 
only if the retirement is federally enforceable.25 Thus, in order to affect the remaining useful life, 
a retirement commitment must be included in a pre-existing document that can be enforced in 
federal court, such as a consent decree entered by a federal court, or a state must incorporate the 
retirement date into its SIP. If a potential retirement is not federally enforceable, it cannot be 
relied upon to shorten the remaining useful life of a source. 

EPA’s 2007 Guidance on reasonable progress incorporates and refers to the best available 
retrofit technology (“BART”) Guidelines,26 which instruct states on how to calculate the 
remaining useful life of a source. EPA defines a source’s “remaining useful life” as the difference 
between the date that controls would be installed and “the date the facility permanently stops 

                                                           
21 Final Guidance at 20. 
22 Id. 
23 Id. at 22. 
24 Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“[A]n agency 
rule would be arbitrary and capricious if the agency has . . . entirely failed to consider an important aspect of the 
problem.”); Pub. Citizen v. Fed. Motor Carrier Safety Admin., 374 F.3d 1209, 1216 (D.C. Cir. 2004) (“A statutorily 
mandated factor, by definition, is an important aspect of any issue before an administrative agency, as it is for 
Congress in the first instance to define the appropriate scope of an agency's mission.”). 
25 E.g., 83 Fed. Reg. 62,204, 62,232 (Nov. 30, 2018) ( “We are proposing to agree with Arkansas' cost analysis for 
dry scrubbers and switching to low sulfur coal for Independence Units 1 and 2, and with the state's decision to 
assume a 30-year capital cost recovery period in the cost analysis. It is appropriate to assume a 30-year capital cost 
recovery period in the cost analysis since Entergy's plans to cease coal combustion at the Independence facility are 
not state or federally-enforceable.”); 83 Fed. Reg. 43,586, 43,604 (Aug. 27, 2018) (Considering the retirement of 
certain units where there was evidence that the units had actually been retired at the time of the rulemaking and that 
the plant had requested cancellation of its air permit). 
26 RPGs Guidance at 5-3. There is no conflict with the 2007 Guidance’s interpretation of “remaining useful life” and 
the Final Guidance. See Final Guidance at 34. 
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operations.”27 If the remaining useful life affects the selection of controls, “this date should be 
assured by a federally- or State-enforceable restriction preventing further operation.”28 EPA 
discusses a situation where a source “intends to shut down a source by a given date, but wishes 
to retain the flexibility to continue operating beyond that date in the event.”29 In that instance, 
EPA instructs a state to include in its SIP the controls that would be required if the source 
continues to operate past the planned retirement date.30 “The source would not be allowed to 
operate after the 5–year mark without such controls.”31 

Allowing states to avoid a four-factor analysis based on alleged intent to retire would 
render the other statutory factors meaningless and violate the requirements of the Regional Haze 
Rule.32 Many states have already begun analyzing their sources to determine which should be 
brought forward for a four-factor analysis. Consequently, a source that retires by December 31, 
2028 (or later), has at least eight years of potential emission reductions. Even considering this 
shortened remaining useful life, cost-effective controls, which often can be installed in months, 
can frequently be justified. For instance, a source could simply switch to a lower sulfur content 
coal or fuel oil, which would require little to no installation time and may be quite cost-effective. 
Despite EPA’s advice, any source that demonstrably or potentially impacts visibility at a Class I 
area and would otherwise be subject to a four-factor analysis under section 51.308(f)(2)(i), 
regardless of its retirement date, must undergo a real analysis to determine if cost-effective 
controls are available.33 EPA should revise the Final Guidance to reiterate that only enforceable 
retirements may alter the remaining useful life and otherwise require that states subject sources 
that intend to retire to a four-factor analysis if a state selects the source for analysis of emission 
control measures. 

D. States cannot consider being under the URP when selecting sources for a four-
factor analysis. 

In Section II.B.3.e of the Final Guidance, EPA makes two flawed statements regarding a 
state’s RPG that were not present in the Draft Guidance. First, EPA states “[t]he fact that 
visibility conditions in 2028 will be on or below the URP glidepath is not a sufficient basis by 
itself for a state to select no sources for analysis of control measures; however, the state may 
                                                           
27 40 C.F.R. pt. 51, App. Y § (IV)(D)(4)(k)(2). 
28 Id.  
29 Id. § (IV)(D)(4)(k)(3). 
30 Id. 
31 Id. 
32 The United States Court of Appeals for the Fifth Circuit recently found that EPA must consider statutory factors 
listed in a similar provision of the Clean Water Act when revising best available technology (“BAT”) limits. See 

Southwestern Elec. Power Co. v. EPA, 920 F.3d 999, 1026-27 (5th Cir. 2019). 
33 EPA’s draft guidance also allowed for states to forgo a four-factor analysis on sources secured by an enforceable 
commitment to retire by 2028. We disagree with that position for the reason expressed above. However, EPA 
tempered its reasoning in its draft guidance by stating that its position rested on the fact that due to the shortened 
second planning period (unlike future planning periods), there would be a shorter interval for states to install 
controls. Also, EPA did not state that states could extend source retirements beyond 2028 as it does in the final 
guidance. 
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consider this information when selecting sources.”34 EPA then cites to the 2017 Regional Haze 
Rule revisions; however, those citations make it absolutely clear that states cannot in fact follow 
this guidance: 

We disagree that the states should be able to reevaluate whether a control measure is 
necessary to make reasonable progress based on the RPGs. The CAA requires states to 
determine what emission limitations, compliance schedules and other measures are 
necessary to make reasonable progress by considering the four factors. The CAA does 
not provide that states may then reject some control measures already determined to be 
reasonable if, in the aggregate, the controls are projected to result in too much or too little 
progress. 35 

Consequently, states have no path available to them to “consider this information when selecting 
sources.”  

Similarly, EPA’s later advice that “[r]ather, that fact [that a state’s RPG is below the 
URP] would serve to demonstrate that, after a state has gone through its source selection and 
control measure analysis, it has no ‘robust demonstration’ obligation per 40 CFR 
51.308(f)(3)(ii)(A) and/or (B)”36 is potentially at odds with the Regional Haze Rule. In the above 
cited portion of the 2017 Regional Haze Rule revision, EPA actually stated, “if a state has 
reasonably selected a set of sources for analysis and has reasonably considered the four factors in 
determining what additional control measures are necessary to make reasonable progress, then 
the state’s analytical obligations are complete if the resulting RPG for the most impaired days is 
below the URP line.”37 A state’s “robust demonstration” obligation does not end because it has 
merely “gone through its source selection and control measure analysis.” Rather, as EPA actually 
explained, the state must have “reasonably selected a set of sources for analysis and has 
reasonably considered the four factors in determining what additional control measures are 
necessary to make reasonable progress.” 38 EPA must reconsider this provision, and delete it 
from the Final Guidance.  

E.  Previous installation of certain types of controls does not excuse a state from 
considering more stringent levels of control. 

In section II.B.3.f of the Final Guidance, EPA discusses circumstances under which a 
state can choose not to select a source that has previously installed controls for a four-factor 
analysis.39 Much of this information conflicts with previous guidance and the Regional Haze 

                                                           
34 Final Guidance at 22. 
35 82 Fed. Reg. at 3093. See also 81 Fed. Reg. at 66,631; 81 Fed. Reg. at 326; RPGs Guidance at 4-1. 
36 Final Guidance at 22. 
37 82 Fed. Reg. at 3093. 
38 Id. 
39 Id. In comparison to the blanket exemptions in EPA’s Final Guidance, the Draft Guidance only considered 
exempting power plant units, “in certain limited situations,” with “highly effective control technology within the 5 
years prior to submission of the SIP, such as year-round operation of flue gas desulfurization (FGD) with an 
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Rule. First, EPA states, “[i]n general, if post-combustion controls were selected and installed 
fairly recently . . . to meet a [Clean Air Act] requirement, there will be only a low likelihood of a 
significant technological advancement that could provide further reasonable emission reductions 
having been made in the intervening period.”40 EPA presents no basis for making this 
conclusion.  

There are many instances in which post-combustion controls have been installed in which 
those controls do not operate at peak efficiency. This includes controls that are not operated 
continuously, controls that were never designed to operate at peak efficiency (e.g., undersized 
sulfur dioxide (“SO2”) scrubber or selective catalytic reduction (“SCR”) systems) and partially 
bypassed controls (e.g., SO2 scrubber or SCR systems). In fact, EPA has made it a point in past 
actions to ensure that existing controls are examined to determine if they can be cost-effectively 
upgraded. For instance, the 2005 BART revision to the Regional Haze Rule devotes several 
paragraphs to specific potential scrubber upgrades it recommends be examined.41  

EPA also demonstrated that scrubber upgrades to a number of coal-fired power plants 
utilizing outdated and inefficient scrubber systems were highly cost-effective, and could achieve 
removal efficiencies of ninety-five percent which is near the ninety-eight to ninety-nine percent 
removal efficiencies of newly-installed scrubber systems.42 In fact, as EPA notes in its 2017 
Regional Haze Rule revision, EPA disapproved Texas’ four-factor analysis in part because “it 
did not include scrubber upgrades that would achieve highly cost-effective emission reductions 
that would lead to significant visibility improvements.”43 Consequently, EPA’s blanket guidance 
that examination of potential upgrades to recently installed post-combustion controls is unlikely 
necessary is demonstrably false. Even if, considering the entire universe of potential post-
combustion control upgrades, the vast majority cannot be cost-effectively upgraded to result in 
significant visibility benefits, which is unlikely, there is no justification in the Regional Haze 
Rule to skip an examination of the remaining units.  

EPA goes on to present examples of pollutant-specific controls that have been installed 
due to a requirement outside of the regional haze program for which it “believes it may be 
reasonable for a state not to select a particular source for further analysis.”44 This list includes 
new source performance standard (“NSPS”) controls installed since July 31, 2013; best available 
control technology (“BACT”) or lowest achievable emission rate (“LAER”) controls installed 
since July 31, 2013; power plants with FGD controls that meet the 2012 model attainment test 
systems (“MATS”) standard; particulate matter (“PM”) controls under National Emission 

                                                           
effectiveness of at least 90 percent or year-round operation of selective catalytic reduction with an effectiveness of at 
least 90 percent.” EPA specifically requested comment “on whether to include this additional screening mechanism 
and if so, then what criteria may be appropriate for its inclusion.” 
40 Id. 
41 See 70 Fed. Reg. 39,103, 39,171 (July 6, 2005). 
42 See 81 Fed. Reg. at 305. 
43 See 82 Fed. Reg. at 3088. 
44 Final Guidance at 23. 
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Standards for Hazardous Air Pollutants (“NESHAP”) since July 31, 2013; boilers that have 
installed an FGD or SCR system that operates year round and has a total efficiency of ninety 
percent; and any BART-eligible unit that has installed BART controls.45 EPA reasons that due to 
their recent installation and the similarity of the requirements for those programs, it is unlikely 
that a four-factor analysis will result in additional cost-effective controls.46 But, as EPA notes in 
its 2005 BART revision to the Regional Haze Rule, it reviewed some of these standards and 
concluded they may not be the most stringent available.47 Furthermore, the 2017 revision to the 
Regional Haze Rule warned states that “we anticipate that a number of BART-eligible sources 
that installed only moderately effective controls (or no controls at all) will need to be reassessed. 
Under the 1999 [Regional Haze Rule and] 40 CFR 51.308(e)(5), BART-eligible sources are 
subject to the requirements of 40 CFR 51.308(d), which addresses regional haze SIP 
requirements for the first implementation period, in the same manner as other sources going 
forward.” 48 This is in contrast to EPA’s Final Guidance statement that “if a source installed and 
is currently operating controls to meet BART emission limits, it may be unlikely that there will 
be further available reasonable controls for such sources.”49 Therefore, a state must first subject a 
source to a four-factor analysis under section 51.308(f)(2)(i) before it is able to determine 
whether there are no emission reducing options available (including upgrades to existing 
controls).  

Regarding which control measures states should consider in assessing reasonable 
progress, EPA states “there is no statutory or regulatory requirement to consider all technically 
feasible measures or any particular measures. A range of technically feasible measures available 
to reduce emissions would be one way to justify a reasonable set.”50 This conflicts with past 
guidance and with the Regional Haze Rule. Although there is no requirement that controls 
required under the reasonable progress requirements of the Regional Haze Rule uniformly be the 
most stringent available, not considering this level of control bypasses section 51.308(f)(2)(i), 
which requires that the state perform a four-factor analysis. A state cannot consider “the costs of 
compliance, the time necessary for compliance, the energy and non-air quality environmental 
impacts of compliance, and the remaining useful life of any potentially affected anthropogenic 
source of visibility impairment” unless it considers all feasible controls available, including 
upgrades to existing controls.  

EPA acknowledged that a range of controls should be evaluated in a four-factor analysis 
in its Draft Guidance: 

In order to define a control measure with sufficient specificity to assess its cost and 
potential for emission reductions, the state should specify and consider the range of 
control efficiencies that the measure is capable of achieving. For example, when 

                                                           
45 Id. at 23-25. 
46 Id. at 25. 
47 See 70 Fed. Reg. at 39,163-64. 
48 82 Fed. Reg. at 3083 (emphasis added). 
49 Final Guidance at 25. 
50 Id. at 29. 
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evaluating a flue gas desulfurization system to reduce SO2 emissions, the state should 
consider both a system capable of achieving a 90 percent reduction in SO2 emissions as 
well as a more advanced system capable of achieving a 97 or 98 percent reduction. The 
state should not limit its analysis to either an unrealistically high and prohibitively 
expensive control efficiency or to a control efficiency that is substantially lower than has 
been achieved at other sources.51  

Furthermore, EPA does not require that states secure the operation of controls with this level of 
efficiency through an enforceable commitment.  

Just because a source has the most effective or highly effective control technology does 
not mean that it is required to be operated to a level reflective of its maximum pollution 
reduction capability. Thus, states should not be screening such sources out of review during the 
second implementation period. By allowing states to “screen out” and choose not to select such 
sources for a full four-factor analysis, EPA may be allowing states to ignore very cost-effective 
emission reducing options like simply requiring sources with highly effective controls to operate 
those controls in the most effective manner to reduce air pollutants. EPA should revise the Final 
Guidance to recommend that sources with existing pollution control technology evaluate options 
that could improve the emissions reduced through more effective use of that control technology. 
This could include requiring year-round operation of controls, reducing capacity, imposing more 
effective percent reduction requirements, requiring sources to meet more stringent emission 
limits, or requiring that emission limits apply on shorter averaging times to ensure continuous 
levels of emission reduction. 

F. States should ensure that modeled emissions are tied to enforceable limits for 
sources with appropriate averaging times that reflect year-round abilities of 
existing controls or operation. 

EPA should revise the Final Guidance to recommend that wherever possible, whether 
they are screened in or out, states should make sure that the emissions relied upon in the state’s 
RPG demonstration are enforceable, and also that they reflect the lowest emission rates feasible 
at the facility given its existing configuration. This is particularly true for major sources that are 
screened out on the basis of emissions that reflect unenforceable conditions. 

However, this is also true for sources that are screened out on the basis of emissions that 
do not reflect their full capacity for emission reductions. For example, if a source is screened out 
with emissions that reflect using its controls only seventy-five percent of the time, the state 
should nevertheless require year-round operation of the control. Requirements reflecting existing 
capacity for emission reductions are inherently reasonable, and represent low hanging fruit 
necessitating reduced resource expenditure for potentially large gain. Moreover, states routinely 
rely on actual emissions in assessing current visibility and using that assessment as a jumping off 
point to determine if additional reductions are necessary. Where a state is to rely on operational 

                                                           
51 Draft Guidance at 87. 
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realities, such reliance must be justified by enforceable emission limits. Indeed, failing to take 
advantage of such reasonable progress measures is an example of one of the pitfalls of using this 
type of a screening process in the first place. EPA should recommend that states assure 
reasonable progress by requiring that sources have enforceable limits or conditions reflecting 
their full emission reduction capacity if they are to be screened out. 

G. States must include both “dominant” and “non-dominant” pollutants in their 
analyses of controls. 

In Section II.B.3.a of the Final Guidance, EPA advises states that they can skip analyses 
of controls for sources with “non-dominant” pollutants. Specifically, EPA states: 
 

When selecting sources for analysis of control measures, a state may focus 
on the PM species that dominate visibility impairment at the Class I areas 
affected by emissions from the state and then select only sources with 
emissions of those dominant pollutants and their precursors. Also, it may 
be reasonable for a state to not consider measures for control of the 
remaining pollutants from sources that have been selected on the basis of 
their emissions of the dominant pollutants.52 

This position, absent from the Draft Guidance, directs states to produce deficient regional haze 
SIPs and is in conflict with the Regional Haze Rule’s requirements and preamble language in the 
2017 Regional Haze Rule revision.  

The preamble specifically states that a “reasonable progress analysis must consider a 
meaningful set of sources and controls that impact visibility. If a state’s analysis fails to do so, 
for example, by . . . failing to include cost-effective controls at sources with significant visibility 

impacts, then the EPA has the authority to disapprove the state’s unreasoned analysis and 
promulgate a FIP.53 This provision in the Guidance would allow states to arbitrarily determine 
that because one pollutant has a greater impact on visibility at a Class I area(s), the state may 
simply ignore other visibility impacting pollutants for one or all sources in the state emitting the 
non-dominant pollutants, despite the availability of cost-effective controls under reasonable 
progress criteria. It would also allow states to conclude that when examining a source that emits 
multiple pollutants that contribute to haze (e.g., SO2, Nitrogen Oxide (“NOx”)), potential 
reductions for the non-dominant pollutant can be summarily ignored. Furthermore, EPA does not 
provide any metric for what it considers a “dominant” pollutant.54 For instance, if a state has 
determined that fifty-one percent of the visibility impact at a Class I area is due to SO2, forty 

                                                           
52 Final Guidance at 11. 
53 82 Fed. Reg. at 3088. EPA states elsewhere in its 2017 Regional Haze Rule revision, that “A state may refer to its 
own experience, past EPA actions, the preamble to this rule as proposed and this final rule preamble, and existing 
guidance documents for direction on what constitutes a reasoned determination.” 82 Fed. Reg. at 3099. 
54 Merriam-Webster defines dominant as “(a) commanding, controlling, or prevailing over all others,” or as “(b) 
very important, powerful, or successful.”  
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percent is due to NOx, and nine percent is due to PM, would SO2 be considered dominant (and 
consequently the only analyzed pollutant), or must its share of the visibility impact be greater?  

This provision in the Final Guidance has potentially far-reaching negative impacts on the 
Regional Haze Rule’s requirements that states make reasonable progress, as many large sources 
emit multiple types of visibility impacting pollutants. Still other sources may emit significant 
levels of non-dominant emissions for which emission reducing control or measures may be well 
within the framework of the four-factor analysis. If this is not corrected, a state could assume it 
would be justified in concluding that state-wide, SO2 is its “dominant” pollutant and forego 
control analysis of a large gas-fired power plant emitting thousands of tons of NOx which could 
also significantly impact visibility at one or more Class I areas.  

The Final Guidance also directly conflicts with multiple sections of the Regional Haze 
Rule. For instance, a state following the guidance would not be able to determine if it was even 
subject to section 51.308(f)(3)(ii)(B), because by arbitrarily excluding pollutants or entire 
sources from review it could not determine if it “reasonably [was] anticipated to contribute to 
visibility impairment in a mandatory Class I Federal area in another State.” Nor could that state 
“demonstrate that there are no additional emission reduction measures for anthropogenic sources 
or groups of sources in the State that may reasonably be anticipated to contribute to visibility 
impairment in the Class I area.” Similarly, if that state’s RPG was above its URP, it could not 
satisfy section 51.308(f)(3)(ii)(A), which requires the same demonstration. Such a state would 
also not be able to reasonably satisfy its state-to-state consultation requirements under section 
51.308(f)(2)(i), which requires it to “evaluate and determine the emission reduction measures 
that are necessary to make reasonable progress” and “include in its implementation plan a 
description of the criteria it used to determine which sources or groups of sources it evaluated 
and how the four factors were taken into consideration in selecting the measures for inclusion in 
its long-term strategy.” By severely compromising the entire foundation of a state’s technical 
demonstration, EPA is directing states to submit deficient SIPs. For these reasons, EPA should 
delete the above-quoted language from the Final Guidance.  

H. States cannot eliminate VOCs and ammonia emissions from consideration. 

In Section II.B.3.a. of the Final Guidance, EPA also advises states that irrespective of 
their particular state emissions inventories or the acknowledged potential impacts of VOCs and 
ammonia on Class I areas, they can completely disregard these pollutants. Specifically, EPA 
states: 

In the first implementation period, many states eliminated VOC and 
ammonia emissions from consideration based on the expectation that 
anthropogenic VOC emissions make only a small contribution to visibility 
impairment and that formation of nitrate and sulfate PM is most 
effectively reduced by reducing emissions of NOx and SO2 rather than by 
anthropogenic emissions of ammonia. EPA believes that, in general, this 
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would also be a reasonable approach for the second implementation 
period.55 

This position is completely absent from EPA’s regulations and was not present in the Draft 
Guidance.  

VOCs are organic chemicals emitted by products or industrial processes that when 
released into the atmosphere can react with sunlight and NOx to form tropospheric (“ground-
level”) ozone. In addition, VOCs are important precursor of Secondary Aerosol Formation 
(“SOA”). SOA comprises a large fraction of atmospheric aerosol mass and can have significant 
effects on atmospheric chemistry, visibility, human health, and climate.56 A major source of 
VOCs in the United States is the oil and gas industry, which includes wells, gas gatherings and 
processing facilities, storage, and transmission and distribution pipelines. According to data from 
EPA and the Energy Information Agency (“EIA”), more than 20 million tons of VOCs are 
emitted from point and non-point sources in the oil and gas industry every year. Studies on oil 
and gas emissions have indicated that VOC source signatures associated with oil and gas 
operations can be clearly differentiated from urban sources dominated by vehicular exhaust 
emissions.5758 According to a recent air quality study by the National Park Service (“NPS”) in 
Carlsbad Caverns National Park, high levels of light alkanes such as ethane, propane, butane, 
and, pentane compounds were consistent with oil and gas emissions. However, high alkanes 
(“>C8”) and aromatics are assumed to contribute more significantly to SOA formation.59 

In California alone, statewide agricultural operations produce an average of 272.12 tons 
per day (“tpd”) of ammonia (“NH3”) emissions.60 Of those 272.12 tpd, 158.50 tpd is attributed to 
“agricultural waste” specifically from dairy cattle.61 In regions such as California’s heavily 
polluted San Joaquin Valley, ammonia concentrations are found to be much higher than NOx 

                                                           
55 Final Guidance at 12. 
56 Ziemann, Paul J., & R. Atkinson, Kinetics, products, and mechanisms of secondary organic aerosol 

formation, 41, no. 19 Chem. Soc’y Reviews 6582, 6582 (2012). 
57 See Odum J.R., T. Hoffmann, F. Bowman, D. Collins, R.C. Flagan, & J.H. Seinfeld, Gas/Particle Partitioning 

and Secondary Organic Aerosol Yields, 30 Environ. Sci. Technol., 2580, 2580-2585 (1996). 
58 See Swarthout, R. F., Russo, R. S., Zhou, Y., Hart, A. H., and Sive, B. C., Volatile organic compound 

distributions during the NACHTT campaign at the Boulder Atmospheric Observatory: Influence of urban and 

natural gas sources, J. Geophys. Res. Atmos., 118, 10,614–10,637, (2013), available at 
https://agupubs.onlinelibrary.wiley.com/doi/full/10.1002/jgrd.50722.  
59 Ziemann, supra note 56, at 6583; see also Takekawa, Hideto, Hiroaki Minoura, and Satoshi Yamazaki, 
Temperature dependence of secondary organic aerosol formation by photo-oxidation of hydrocarbons, Atmospheric 
Environment 37, no. 24, 3413-3424 (2003). 
60 California Air Resources Board, 2016 SIP Emission Almanac Projection Data by EIC: Annual Average Emissions 
(Tons/Day) Statewide, Miscellaneous Processes 620-Farming Operations, 
https://www.arb.ca.gov/app/emsinv/2017/emseic_query.php?F_YR=2012&F_DIV=-
4&F_SEASON=A&SP=SIP105ADJ&SPN=SIP105ADJ&F_AREA=CA&F_EICSUM=620.  
61 Id. 
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concentrations.62 When mixed with the region’s NOx emissions (primarily from mobile sources), 
this excess ammonia helps form high levels of haze causing ammonium nitrate, which accounts 
for the majority of PM2.5 emissions found in the San Joaquin Valley.63 

The San Joaquin Valley is home to multiple communities such as Bakersfield, Fresno, 
and Visalia that rank amongst the very topmost polluted cities for both annual and twenty-four 
hour PM2.5 pollution. 64 The entire air basin is also listed as being in extreme nonattainment with 
the 1997 and 2006 PM2.5 NAAQS standards.65 As it relates to regional haze pollution, the San 
Joaquin Valley is located directly adjacent to the Southern Sierra Nevada Mountains, home to 
heavily polluted Class 1 areas like Sequoia and Kings Canyon National Parks—both of which 
fall within the jurisdiction of the San Joaquin Valley Air District.  

Despite ammonia being a major precursor to PM2.5 pollution in the region, its emissions 
are currently not controlled in the San Joaquin Valley under the state’s various PM2.5 SIPs.66 
Beyond ammonia, agricultural sources in California also produce and average of 145.90 tpd of 
direct PM10 and 21.79 tpd of direct PM2.5 emissions.67  

In its 2005 BART amendments to the Regional Haze Rule, EPA left it to the states to 
individually determine if these two pollutants, which EPA acknowledges can potentially impact 
visibility, should be addressed.68 In the Draft Guidance, EPA acknowledged that much of its 
guidance on BART remained applicable to the second round of SIPs and included an entire 
appendix devoted to identifying which portions of the BART guidance remained applicable.69 
This appendix has been deleted in EPA’s Final Guidance. By arbitrarily excluding potential 
visibility-impairing pollutants from review, EPA’s guidance conflicts with the same sections of 
the Regional Haze Rule as described supra section III.G, primarily preamble language to the 
2017 Regional Haze Rule revision and sections 51.308((f)(3)(ii)(A), 51.308((f)(3)(ii)(B), and 
51.308(f)(2)(i). EPA should revise the Final Guidance to direct states to inventory and evaluate 
potential visibility-impairing pollutants including VOCs and ammonia and determine associated 
control measures necessary to make reasonable progress. . 

                                                           
62 San Joaquin Valley Air Pollution Control District, 2018 Plan for the 1997, 2006, and 2012 PM2.5 Standards, at 5-
6, http://valleyair.org/pmplans/documents/2018/pm-plan-adopted/2018-Plan-for-the-1997-2006-and-2012-PM2.5-
Standards.pdf. 
63 Id. at 3-12. 
64 American Lung Association, 2019 State of the Air Report: Most Polluted Cities Ranking, 
https://www.lung.org/our-initiatives/healthy-air/sota/city-rankings/most-polluted-cities.html. 
65 San Joaquin Valley Air Pollution Control District, supra note 62, at ES-8. 
66 See generally, id. at 4-1 through 4-34.  
67 See California Air Resources Board, supra note 60.  
68 See 70 Fed. Reg. 39,104, 39,112-14 (July 6, 2005). EPA stated that scientific and technical data shows “that 
ammonia in the atmosphere can be a precursor to the formation of particles such as ammonium sulfate and 
ammonium nitrate . . . [and] certain aromatic VOC emissions such as toluene, xylene, and trimethyl-benzene are 
precursors to the formation of secondary organic aerosol.” Id. at 39,114. 
69 Draft Guidance at Appendix D. 
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I. Light extinction thresholds should be tailored to Class I areas and low enough to 
bring in most sources of visibility-impairing pollution.  

States choosing light extinction as a metric for visibility impacts should use Class I-
specific figures to identify sources for a four-factor analysis. If a threshold is applied, states must 
ensure that the threshold is low enough to bring in most sources harming a Class I area. In the 
Final Guidance, EPA recommends visibility metrics and thresholds in terms of inverse 
megameters of light extinction.70 Although light extinction may be acceptable as a metric, states 
should not use a generic extinction threshold for selecting sources for consideration of pollution 
controls for each of the Class I areas evaluated in their regional haze SIPs. If a light extinction 
threshold is too high, it can significantly limit the amount of sources a state evaluates for controls 
to make reasonable progress. 

States must make clear how each source’s visibility impacts are to be determined. States 
must explain whether the sources’ potential emissions were modeled, what visibility-impairing 
pollutants were modeled for each source, whether all units were modeled for all sources, whether 
sources were modeled for impacts on the twenty percent worst days or some other timeframe, 
and identify and allow public review of and comment on the technical approach that the state 
employed to determine source-specific visibility extinction, pursuant to 40 C.F.R. § 51.308(f)(2). 
Any proposed extinction threshold for defining sources to target for controls is only as good as 
the underlying technical analysis to define if a source exceeds the extinction threshold. States 
must address these requirements and justify any and all extinction thresholds that they rely on for 
each Class I area impacted by states’ sources. 

For any souces that exceed an extinction threshold but are not subject to reduction 
requirements, states should provide a thorough four-factor analysis of controls or provide 
justification as to why a four-factor analysis would not likely lead to a determination that 
additional controls are needed to make reasonable progress. For any sources that a state claims 
already has adequate controls or justifies for other reasons that a four-factor analysis of controls 
would not result in additional controls, the state must document in its regional haze SIP why it 
makes this finding. To the extent such justification is relying on other regulatory or permit 
requirements, the state must document those regulatory or permit requirements in detail and 
indicate whether such requirements are already or will be submitted to EPA as part of the SIP 

J. State’s using the Q/d metric should include all visibility-impairing pollutants 
when calculating a source’s annual emissions. 

In Section II.B.3.b of the Final Guidance, EPA discusses the use of a source’s annual 
emissions in tons divided by distance in kilometers between the source and the nearest Class I 
area (often referred to as Q/d) as a surrogate for source visibility impacts, along with a 
reasonably selected threshold for this metric.71 As EPA notes, although Q/d is the least 
                                                           
70 Final Guidance at 19. 
71 Final Guidance at 13. 
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complicated technique, it should “be limited to source selection for the purpose of developing a 
list of sources for which a state may conduct a four-factor analysis” because the metric is a less 
reliable indicator of actual visibility impact.72  

EPA should revise the Final Guidance to require states using the Q/d metric to include all 
visibility-impairing pollutants when determining the annual emissions being used to obtain a 
source or source category’s estimated visibility impacts. As discussed further supra section III.H, 
states cannot eliminate certain emissions, such as VOCs and ammonia emissions, from 
consideration. Additionally, EPA should recommend that states using the Q/d metric not use the 
Q/d threshold from the first implementation period for the second implementation period. Rather, 
the Q/d threshold should be lower in order to address more sources, including sources that are 
lower emitting and sources that are further in distance than the sources addressed in the first 
implementation period. 

IV. Determination of affected Class I areas in other states 

 

A. States must use methods permitted by statute and regulation to identify its sources 
that impact visibility at Class I areas in other states, not merely any “reasonable 
method.”  

In Section II.B.2 of the Final Guidance, EPA inserts a blanket statement that jeopardizes 
making progress towards the Clean Air Act Class I visibility goal and obfuscates the Regional 
Haze Rule’s requirements regarding how a state should identify its sources that impact the 
visibility at Class I areas in other states: “As an initial matter, a state has the flexibility to use any 
reasonable method for quantifying the impacts of its own emissions on out-of-state Class I areas, 
and it may use any reasonable assessment for this determination.”73 

EPA does not provide any explanation or examples of what it considers “reasonable.” 
Thus, this statement would allow a state to use any methodology, regardless of its scientific 
rigor, to identify those sources. Furthermore, once having identified these sources, however 
loosely, the state can then “assess” those sources any way it wishes. Confusingly, EPA seems to 
distinguish between quantifying the impacts of these sources and assessing these impacts. This 
single statement would serve to hand a state seemingly unlimited discretion over a key step in 
preparing its SIP, in marked contrast to what it proposed.  

As EPA states in its 2017 Regional Haze Rule revision: 

On July 8, 2016, we released Draft Guidance that discusses how states can 
determine which Class I areas they ‘‘may affect’’ and therefore must consider 
when selecting sources for inclusion in a four-factor analysis. The Draft Guidance 
discusses various approaches that states used during the first implementation 

                                                           
72 Id. 
73 Final Guidance at 8. 
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period, provides states with the flexibility to choose from among these approaches 
in the second implementation period, and recommends that states adopt ‘‘a 
conservative . . . approach to determining whether their sources may affect 
visibility at out-of-state Class I areas.74 

Indeed, EPA’s Draft Guidance did provide actual guidance to the states on this issue: 

Once contributions by sources, groups of sources or geographic areas have been 
quantified in some manner, the EPA recommends that states adopt a conservative 
(more protective approach of visibility) approach to determining whether their 
sources may affect visibility at out-of-state Class I areas. For example, states 
could consider all Class I areas for which the state contributes at least one percent 
to anthropogenic light extinction from all U.S. sources on any day within the 20 
percent most impaired days. States may choose a different threshold to determine 
which out-of-state Class I areas may be affected by the States sources, but must 
provide an adequate explanation of why the threshold is sufficiently protective of 
visibility.75 
 

EPA followed this statement with more than twelve pages of highly technical guidance detailing 
approaches it deemed acceptable.76 The Final Guidance deletes most of this and provides a 
summary approach void of technical rigor or analytical teeth. The Regional Haze Rule makes 
plain that a state’s long-term strategy, including its application of the four statutory factors, be 
comprised of a robust initial step—the assessment of the state’s emission sources on downwind 
states’ Class I areas. However, by diminishing actual guidance and inventing this undefined and 
ambiguous standard, EPA creates confusion and ambiguity for states, leaving states to determine 
reasonability on a SIP-by-SIP basis. EPA should restore the discussion and directives to states 
from the Draft Guidance. 

B. Application of a threshold for cumulative impacts to multiple Class I areas. 

EPA should reconsider and revise the Final Guidance to recommend that states 
quantitatively document the results of the screening process for each Class I area rather than 
presenting only the impacts at the most affected or nearest Class I area. This allows the public to 
know the scope of the source’s impacts and assures that the SIP comports with the letter and 
spirit of the regional haze program, a program grounded in the fact that regional haze is a 
regional problem and that Class I area impacts are felt typically by a multitude of sources’ 
pollution that defy state boundaries. 

EPA should also make clear that states must consider cumulative impacts of sources or 
groups of sources to all affected Class I areas. A source’s cumulative impacts across Class I 

                                                           
74 82 Fed. Reg. at 3094.  
75 Draft Guidance at 58. 
76 Draft Guidance at 58-70. 
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areas provides a valuable screen to identify sources for further analysis. As EPA conceded and 
the court found in Nat'l Parks Conservation Ass'n v. EPA, in considering the visibility 
improvement expected from the use of controls, states must take into account the visibility 
impacts at all impacted Class I areas rather than focusing solely on the benefits at the most 
impacted areas.77 This must include sources that have relatively small impacts in isolation but 
larger cumulative impacts either in the aggregate or across Class I areas.  

V. Ambient data analysis 

A. States must prioritize emissions within their borders to achieve reasonable 
progress. 

International emissions contribute to visibility impacts. Rather than encouraging states to 
pursue an adjustment to the end goal of natural visiblity due to international emissions, EPA 
should be directing states to focus on the emissions within their borders for which requirements 
would help achieve reasonable progress. We encourage EPA to work with states, FLMs, 
stakeholders, and other countries to develop emissions inventories for cross-border pollution as 
well as scientifically valid methods for assessing long range emissions transport. However, the 
development of accurate accounting and modeling should not come with the expense of 
postponing or ignoring domestic emission-reducing measures. EPA’s updated 2028 modeling78 
attempts to incorporate international emissions, but the agency itself makes clear that the science 
upon which the modeling rests is questionable.79 EPA should reconsider and revise its Guidance 
to clarify that assessing international emissions is a work in progress and opportunity for 
partnership across a broad set of stakeholders, but the mandate of the Clean Air Act compels 
states to take measures to make reasonable progress by reducing emissions in their borders, not 
look to analysis to excuse doing so because other nations also contribute to regional haze. 

We also urge EPA to revise the Final Guidance to clarify that affected states also have an 
obligation to take appropriate action to address international emissions.80 Although EPA and the 
states are not required to “compensate” for international emissions, it is well within EPA and the 
states’ rights and obligations to formally request reductions from international sources where 
appropriate, or to take permitting actions in the United States that will lead to emission 
reductions in other countries. 

For example, Mexico’s Carbon I and II power plants, which are less than twenty miles 
from the Texas border, are responsible for significant levels of pollution across several of the 
border states. Despite noting the significant impact of Mexican sources on its Class I areas, and 
                                                           
77 Nat'l Parks Conservation Ass'n v. EPA, 803 F.3d 151, 165 (3d Cir. 2015). 
78 EPA, Availability of Modeling Data and Associated Technical Support Document for the EPA’s Updated 2028 
Visibility Air Quality Modeling (Sept. 19, 2019), https://www.epa.gov/sites/production/files/2019-
10/documents/updated_2028_regional_haze_modeling-tsd-2019_0.pdf (“Updated 2028 Modeling”). 
79 Id. at 67. 
80 64 Fed. Reg. 35,714, 35,755 (July 1, 1999) (“The States retain a duty to work with EPA in helping the Federal 
government use appropriate means to address international pollution transport concerns.”). 
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requesting federal efforts to reduce impacts from international emissions,81 Texas approved 
water discharge and mining permits for a coal mine in Maverick County. Rejecting these permits 
instead would have prevented the Mexican company Dos Republicas from mining high-sulfur 
coal that is transported and burned at the Carbon I & II facilities. EPA should remove its false 
implication that international emissions are entirely “uncontrollable” and should instead make 
clear that states must demonstrate that they are doing what is within their control to address 
international emissions—both generally and in particular. 

EPA also discusses an “adjustment” to the URP for prescribed wildland fires. Wildfires, 
particularly in the West, have grown hotter, bigger, and more frequent with climate change. We 
recognize the role of prescribed fire in both managing fire size due to climate impacts and in 
restoration of natural ecosystems—which can, if effective, reduce the size and scale of fires later. 
There are, as a result of increased prescribed fire, potential benefits to both short- and long-term 
air quality. In planning for prescribed wildland fires, states should consider effects on visibility, 
alongside health and other concerns, including potential control measures and the potential 
benefits. A State cannot adjust a URP based on prescribed fires unless these fires actually result 
in visbility impairment on the “most-impaired” days. The Final Guidance should be clear that 
analysis of and planning for prescribed wildland fires need to be tailored to the planning period 
basis and would not automatically apply to the next planning period. 

VI. Characterization of factors for emission control measures 

A. States should identify and consider the best available emission control measures 
in the four-factor reasonable progress analysis. 

In Section II.B.4.a of the Final Guidance, EPA advises states that they have the flexibility 
to reasonably determine which control measures to evaluate, and the agency lists examples of 
types of emission control measures states may consider.82 EPA should reconsider its approach to 
ensure that the best controls for a source or source category are identified, evaluated, and the 
appropriate option determined. Identification of all available control measures is an important 
first step to ensure the best controls or emission reduction measures emerge from a four-factor 
analysis. However, EPA should revise the Final Guidance to ensure evaluation of the best control 
options.  

1. EPA should reiterate and expand upon Step 1 of the BART-Guidelines 
regarding the identification of all available emission control techniques. 

EPA should encourage states to consider various sources of information and types of 
emissions control techniques in developing its long-term strategy. Specifically, EPA should 
make clear that states must look to new source review control technology determinations, 
including major source BACT and LAER determinations, as well as state minor source BACT 

                                                           
81 Texas Revisions to the State Implementation Plan (SIP) Concerning Regional Haze, at ES-2 (Feb. 25, 2009).  
82 Final Guidance at 29-30. 
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determinations. EPA should also recommend that states evaluate technologies that were 
considered in applicable new source performance standards, as well as those emission controls 
that were required in applicable new source performance standards.83 EPA should also 
recommend that states consider the control techniques evaluated and required for similar source 
BART determinations. 

In addition, EPA should recommend that states consider BACT determinations and other 
new source control requirements that states have adopted in minor new source review permits. 
Several states have minor source BACT provisions which may provide useful information for 
control technology considerations, and/or states have adopted targeted emission control 
requirements for source categories that do not have parallel federal requirements.84 

Further, EPA should recommend that states investigate controls for source categories 
evaluated in reasonably available control measures (“RACM”)/ reasonably available control 
technology (“RACT”) and best available control measures (“BACM”)/BACT determinations for 
nonattainment areas, a good starting point for information for control techniques available for a 
particular source category. States should also be encouraged to consult vendors or vendor groups 
such as the Institute of Clean Air Companies for control techniques for sources or source 
categories. 

States should consider inherently lower-emitting processes, by themselves, and in 
combination with add-on controls. A state should not reject a combination of control measures 
altogether when the control measures could also be applied independently, unless the state is 
instead focusing on a control measure that is more effective at reducing emissions than the 
individual control measures. 

In general, EPA should provide flexibility for states to consider innovative technologies 
tied to quantifiable and enforceable emission reduction requirements and to consider control 
techniques that some could view as “redefining the source” such as a change in fuel form. The 
BART Guidelines seemed to limit such controls from consideration for BART. Setting aside 
whether this was appropriate for BART determinations, States should not be constrained when 
evaluating measures to consider for the long-term strategy to make reasonable progress towards 
the national visibility goal. 

In evaluating measures for the long-term strategy, states may need to address sources that 
were constructed many decades ago and/or sources to which pollution controls have not typically 

                                                           
83 As EPA acknowledges in the BART guidelines, the NSPS standards do not always require the most stringent level 
of available control technology for a source category. 40 C.F.R. Part 51, Appendix Y, Section IV.D.2. In some 
cases, EPA evaluates more stringent controls in an NSPS proposed rulemaking, but ultimately requires a less 
stringent control to set the NSPS standard. EPA should make clear that NSPS standards are likely insufficient for 
purposes of reasonable progress determinations because the standards will not be reflective of the reduction 
measures available and otherwise meeting the four factors as SIPs are being advanced. 
84 See, e.g., Colorado Regulation No. 7 – Control of Ozone via Ozone Precursors and Control of Hydrocarbon via 
Oil and Gas Emissions, 
https://www.sos.state.co.us/CCR/GenerateRulePdf.do?ruleVersionId=8546&fileName=5%20CCR%201001-9. 
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been applied. There may be little experience with applying pollution controls to such sources. 
However, the lack of information on “available” control technologies should not be used as a 
justification to eliminate a source from consideration of controls (or to only evaluate less 
effective controls). In such cases, States should be encouraged to consider innovative 
technologies, technologies that may not have historically been applied to the source type but 
could be transferred to the source type, emission unit replacement with more energy efficient/less 
polluting technology, and other such measures in evaluating how to best reduce haze-forming 
pollution from the source or source type. 

2. EPA should advise states how to determine “available” and “technically 
feasible” control techniques for long-term strategy measures. 

EPA should elaborate on how to determine whether a control technique is considered 
“available” or “technically feasible” for a source or source category. Section IV(D)(1) of the 
BART Guidelines85 states in part that that “available retrofit control options are those with a 
practical potential for application to the emissions unit . . .” and “technologies which have not 
yet been applied to (or permitted for) full scale operations need not be considered available; we 
do not expect the source owner to purchase or construct a process or control device that has not 
already been demonstrated in practice.” EPA should recommend that states take a broader view 
in determining what control strategies are “available” for a source or source category, especially 
if traditional pollution controls had not been historically applied to that source category. In such 
cases, states may need to examine more innovative options for pollution control at such sources 
or source categories, including the consideration of promising pollution control options that have 
not already been demonstrated in practice but which offer quantifiable emission reductions. 

Section IV(D)(1) of the BART Guidelines includes provisions to determine whether a 
control option is “technically feasible.” Those provisions, as well as the discussion on available 
technologies, generally track guidance on evaluations for BACT determinations set out in EPA’s 
New Source Review Workshop Manual.86 

Sources often make availability or technical infeasibility arguments to avoid having to 
consider a pollution control, pointing out that that the control has not been used on the specific 
type of coal the source utilizes or on the particular size plant. Given that states may be having to 
determine controls for sources or source categories that have not been traditionally controlled in 
the long-term strategies, EPA should encourage states in such situations to fully evaluate controls 
that can be transferred from other source categories or that can be altered to accommodate the 
specific source or source category in question. EPA should recommend in such situations that 
states consult with, for example, environmental consultants, research technical journals, or air 
pollution control conference articles. States should also consider technologies demonstrated 
outside of the United States. EPA’s New Source Review Workshop Manual describes how to 

                                                           
85 40 C.F.R. § Pt. 51, App. Y. 
86 U.S. EPA, New Source Review Workshop Manual, at B.17-B.21 (Draft Oct. 1990). 
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identify all control options “with potential application to the source and pollutant under 
evaluation.”87 

In summary, EPA should reconsider and revise the Final Guidance to elaborate on how 
states should evaluate available and technically feasible control techniques with the goal of 
ensuring that all potential controls with a practical application to a source or source category are 
considered in the development of the long-term strategy. 

B. Cost analyses for the long-term strategy. 

1. States must adhere to the accounting principles of the Control Cost Manual. 

EPA should require states to follow the accounting principles and generic factors of 
EPA’s Control Cost Manual because states and EPA have historically determined whether the 
costs of control measures are “reasonable” based on the costs that other similar sources 
determined in other regulatory actions including permits. 88 If EPA does not require all states to 
use the same accounting principles, it will be extremely difficult to compare costs of control 
between sources to evaluate whether the controls are cost effective. 

2. States should compile and make publicly available the documentation for 
generic cost estimates. 

EPA’s Final Guidance suggests that states may reduce time and effort in determining 
control costs by using generic cost estimates or estimation algorithms, such as the Control 
Strategy Tool.89 However, we request that EPA require the documentation for such generic cost 
estimates to be compiled and made publicly available. As stated in Sierra Club and National 
Parks Conservation Association’s comments on EPA’s proposed revisions to the Control Cost 
Manual, the Integrated Planning Model’s SCR cost database is based on Sargent & Lundy’s 
confidential database and the underlying data and methods used to develop the regression 
equations have not been publicly reviewed and analyzed.90 Given that the cost estimates may be 
a primary basis for rejecting a control measure, the underlying data for such cost estimates must 
be publicly available. 

C. EPA should reconsider and revise the Final Guidance regarding how to address 
energy and non-air quality environmental impacts of control measures. 

EPA should state that the third factor of energy and non-air quality environmental 
impacts should generally be based on the same methodology laid out in the BART Guidelines. 
Section 8.1.1 of the BART Guidelines indicates that states must consider the energy and non-air 
quality environmental impacts as part of the cost analyses. With respect to taking into account 
non-air quality environmental impacts, we agree in general to take into account such impacts in 
                                                           
87 Id. at B.10-B.11. 
88 Final Guidance at 31. 
89 Id. at 32. 
90 See September 10, 2015 Comment Letter from Sierra Club and National Parks Conservation Association to U.S. 
EPA, Docket ID No. EPA-HQ-OAR-2015-0341, at 8. 
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the cost analysis if the costs can be quantified. Otherwise, such impacts may need to be discussed 
qualitatively and weighed in the four-factor analysis. 

EPA should also revise the Final Guidance and recommend that states analyze the 
climate and environmental justice impacts of regional haze SIPs. Although the Regional Haze 
Rule does not define “non-air quality environmental impacts,” the BART Guidelines, which 
inform a state’s reasonable progress analysis, explain that the term should be interpreted 
broadly.91 Climate change92 and environmental justice93 impacts are the types of non-air quality 
impacts that states should consider when they determine reasonable progress measures for 
specific sources. Incorporating climate change and environmental justice impacts into the 
regional haze analysis will further states’ climate and environmental justice policy goals, and it 
will also help states ensure that their actions related to regional haze planning support their other 
work on climate and environmental justice issues. Most of the same sectors and sources 
implicated under the regional haze program are also implicated in climate and environmental 
justice initiatives. As a result, when states determine “the emissions reduction measures that are 
necessary to make reasonable progress,” they should assess how those measures will either 
reduce or exacerbate greenhouse gas emissions and/or environmental justice impacts on nearby 
disproportionately burdened communities. 

VII. Decisions on what control measures are necessary to make reasonable progress 

A. States cannot allow sources to discontinue the use of currently operating controls. 

In Section II.B.5.e of the Final Guidance, EPA advises states how currently controlled 
sources may be able to discontinue those controls under reasonable progress:  

It is also possible that a source may be operating an emission control device but 
could remain in compliance with applicable emission limits if it stopped operation 
of the device. The state may reasonably consider based on appropriate factors 
whether continued operation of that device is necessary to make reasonable 
progress, such that the regional haze SIP submission for the second 
implementation period must make such operation of the device (or attainment of 
an equivalent level of emission control) enforceable.94  

Suggesting to states that they may discontinue the use of controls that are already operating is 
antithetical to the regional haze program. Rather, EPA should revise the Final Guidance to 
require states to evaluate more effective operation of existing controls, including year-round 

                                                           
91 40 C.F.R. pt. 51, App. Y at § (IV)(D)(4)(i), (IV)(D)(4)(j). 
92 See, e.g., 74 Fed. Reg. 66,496 (Dec. 15, 2009) (EPA endangerment finding); Intergovernmental Panel on Climate 
Change, Climate Change 2014: Synthesis Report. Contribution of Working Groups I, II and III to the Fifth 
Assessment Report of the Intergovernmental Panel on Climate Change (2015), https://www.ipcc.ch/report/ar5/syr/. 
93 See EPA, Learn about Environmental Justice, https://www.epa.gov/environmentaljustice/learn-about-
environmental-justice (last visited April 24, 2020); Exec. Order No. 12,898, Federal Actions To Address 
Environmental Justice in Minority Populations and Low-Income Populations, 59 Fed. Reg. 7629 (Feb. 11, 1994). 
94 Final Guidance at 43. 
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operation requirements. Further, the Clean Air Act is clear that visibility is not a factor in 
determining reasonable progress measures required at a source. 

In evaluating controls for a source that already had a control installed, such as a wet or 
dry scrubber for SO2 or SCR or selective non-catalytic reduction (“SNCR”) for NOx, states must 
be required to evaluate whether these controls can be more effectively operated. Companies tend 
to operate their air pollution control systems to the level needed to ensure compliance with 
applicable emission limits rather than to the maximum emission reduction capability of the 
pollution control technology. For example, there are electrical generating units (“EGUs”) that are 
only operating their installed SCR or SNCR systems during the ozone season to meet limits 
under the Cross State Air Pollution Rule (“CSAPR”). Indeed, in projecting operations and 
emissions scenarios for evaluating the CSAPR program, EPA included assumptions for 
dispatchable SCR, SNCR, and also scrubbers, which reflected the fact that no emission limits or 
consent decrees required continuous operation of the pollution controls installed at many EGUs. 
EPA should thus recommend that states, at a minimum, require year-round operation of existing 
scrubbers, SCRs, SNCRs, or other controls as one of the control options considered. 

Additionally, there are numerous examples of scrubbers, SCRs, and SNCRs that, when 
operated, are not operated to achieve the maximum emission reductions that could be 
accommodated within the existing control technology at a particular unit, primarily because the 
applicable emission limitation does not require operation of those pollution controls to achieve 
the maximum emission reductions. As mentioned supra section III.E, states should consider 
sources that already have in place the most stringent controls available for additional control in 
the development of the long-term strategy during the second implementation period.  

EPA should revise the Final Guidance to recommend that sources with existing pollution 
control technology evaluate options that could improve the emissions reduced through more 
effective use of that control technology. This could include requiring year-round operation of 
controls, imposing more effective percent reduction requirements, requiring sources to meet 
more stringent emission limits, and requiring that emission limits apply on shorter averaging 
times to ensure continuous levels of emission reduction. 

VIII. Regional scale modeling of the long-term strategy to set the RPGs for 2028 

A. States should use regional scale modeling to support their regional haze SIPs. 

In Section II.B.6 of the Final Guidance, EPA advises states that they are not required to 
use regional scale modeling to support their regional haze SIPs. Specifically, under Step 6, EPA 
states that a state must: 

Determine the visibility conditions in 2028 that will result from implementation of the 
LTS and other enforceable measures to set the RPGs for 2028. Typically, a state will do 
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this through regional scale modeling, although the Regional Haze Rule does not explicitly 

require regional scale modeling.95  

Were a state to forego estimating source or source categories emitting visibility-impairing 
pollutants, as the guidance provides, it would not be able to satisfy a number of basic 
requirements of the Regional Haze Rule. Estimating the visibility impacts from a collection of 
sources is a prerequisite of establishing a state’s RPG. As EPA explains in its 2017 Regional 
Haze Rule revision, this is a key first step in a state setting its RPG: “the 2007 guidance clearly 
describes the goal-setting process as starting with the evaluation of control measures. First, we 
recommended that states ‘[i]dentify the key pollutants and sources and/or source categories that 
are contributing to visibility impairment at each Class I area.’”96 If a state did not estimate the 
visibility impacts from source or source categories, it could not satisfy the requirement in Section 
51.308(f)(3)(ii)(A) that it demonstrate, “there are no additional emission reduction measures for 
anthropogenic sources or groups of sources in the State that may reasonably be anticipated to 
contribute to visibility impairment in the Class I area.” Indeed, this misplaced advice is not even 
internally consistent with other sections of the Final Guidance, which cover many techniques for 
estimating the visibility impacts of sources or source categories. Estimating the collective 
visibility impacts of sources or source categories to determine the RPG is a fundamental 
requirement of the regional haze program. 

In fact, there is no known substitute for the use of photochemical air quality models to 
project the visibility impact from thousands of individual sources, influenced by complex 
meteorological fields and atmospheric chemical interactions at a Class I area, ten years into the 
future, as EPA makes clear in Appendix W to Part 51.97 The use of air quality models has been a 
cornerstone of the technical demonstration of the regional haze program (and many other air 
programs) since its inception. Almost every EPA Regional Haze Rule revision and guidance 
either discusses the use of air quality models or assumes their use. In fact, EPA recently updated 
its modeling guidance for regional haze.98 The very first sentence of the section specifically 
devoted to regional haze is: “[t]his section focuses on the modeling analysis needed to set RPGs 
that reflect the enforceable emission limitations, compliance schedules, and other measures 
included in the long-term strategy of a regional haze SIP.”99 Part 51 makes it clear that air quality 

                                                           
95 Final Guidance, Table 1, at 6 (emphasis added). 
96 See 82 Fed. Reg. at 3092-93. Notably, EPA does not abandon its 2007 Guidance and in fact refers to in several 
places in its rule revision. 
97 See 40 C.F.R. Pt. 51; App. W, Section 2.0 (a), “Guideline on Air Quality Models,” (“Increasing reliance has been 
placed on concentration estimates from air quality models as the primary basis for regulatory decisions concerning 
source permits and emission control requirements. In many situations, such as review of a proposed new source, no 
practical alternative exists.”); see also id. at Section 1.0 (b), (“The impacts of new sources that do not yet exist, and 
modifications to existing sources that have yet to be implemented, can only be determined through modeling.”) This 
is precisely the challenge of setting RPGs – accounting for modifications to potentially dozens of existing sources 
(e.g., installation of controls). 
98 Modeling Guidance for Demonstrating Air Quality Goals for Ozone, PM2.s and Regional Haze, EPA 454/R-18-
009, (Nov. 2018). 
99 Id. at 143. 
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modeling is a necessary tool in the setting of RPGs and EPA should not imply otherwise in its 
guidance. 

Instead of guiding states on modeling, EPA repeatedly informs states that they can use 
“surrogates” to estimate visibility impacts of a body of sources. Specifically, EPA states that “the 
Regional Haze Rule does not require states to develop estimates of individual source or source 
category visibility impacts, or to use an air quality model to do so. Reasonable surrogate metrics 
of visibility impact may be used instead.”100 EPA lists a number of surrogates that can be used 
for this purpose, including Q/d, wind trajectories, and daily light extinctions budgets and states 
that states can use “other reasonable techniques.”101 However, although more strongly worded in 
its Draft Guidance,102 EPA does state in its Final Guidance, “[s]urrogate metric here refers to a 
quantitative metric that is correlated to some degree with visibility impacts as they would be 
estimated via air quality modeling.”103 Consequently, although EPA tells states that modeling is 
unnecessary and that surrogate measures can be used, modeling is required in order to check the 
validity of visibility surrogates. EPA should reconsider this provision, and clarify that modeling 
is needed to assess the collective visibility impacts of sources or source categories to establish 
RPGs. 

IX. Progress, degradation, and URP glidepath checks 

A. If a state’s RPG is above the URP, the state’s “robust demonstration” must 
include a consideration of specific items identified by EPA. 

In section II.B.7.c of the Final Guidance, EPA discusses what could constitute a “robust 
demonstration,” required under section 51.308(f)(3)(ii)(A) when a state’s RPG is above the 
URP.104 EPA states that a simple “narrative explanation of how the state has already conducted 
the source selection and control measures analyses in such a manner that addresses the 
requirements of 51.308(f)(3)(ii)” may suffice.105 EPA then goes on to note that such a state may 
consider a long list of additional items, including reconsideration of its visibility threshold, 
acceptable cost threshold, additional technically feasible controls, how its determination criteria 
compares to that of other states, etc.106  

In contrast, EPA’s Draft Guidance did not state that a simple narrative would suffice. The 
Draft Guidance stated that such a demonstration should include consideration of a similar listing 
                                                           
100 Final Guidance at 12. 
101 Id. at 13. 
102 Draft Guidance at 76 (“Before relying on Q/d as a surrogate for screening purposes, a state should investigate 
how well Q/d relates to visibility impacts for the 20 percent most impaired and 20 percent clearest days, in terms of 
both the central tendency of the relationship (e.g., the regression line) and the variability of the relationship (e.g., the 
error of the regression). This understanding should be developed through relevant modeling of some actual cases or 
model plant scenarios, or another appropriate approach.”) 
103 Final Guidance at 10 n.25. 
104 Id. at 50. 
105 Id. 
106 Id. at 50-51. 



Andrew Wheeler  
May 8, 2020 
Page 31 

 

 
 

of items. EPA’s pivot from should consider to may consider substantially misinterprets and is 
directly at odds with what the robust demonstration required under section 51.308(f)(3)(ii)(A) 
should contain.  

Moreover, states should not rely on EPA’s Updated 2028 Modeling107 to determine 
which Class I areas are projected to be at or below the URP. Projected conditions for 2028 are 
tied to the 2064 natural conditions endpoint adjustments to account for international 
anthropogenic contributions, as well as wildfires. By EPA’s own admission as discussed supra 
section V.A, these adjustments lack scientific validation and should not be relied on to determine 
whether a Class I area is on track to meet its URP in 2028.108 The result of the updated modeling 
adjustments reduced the number of Interagency Monitoring of Protected Visual 
Environments (“IMPROVE”) sites projected to be above the glidepath from forty-seven to 
eight. IMPROVE monitors are not the same as Class I areas, however many Class I areas share 
monitors; only ninety-nine monitoring sites (representing 142 Class I areas) were evaluated.109 
EPA must reconsider and revise the Final Guidance to specify what a “robust demonstration” 
under section 51.308(f)(3)(ii)(A) requires and that a state’s demonstration should include 
consideration of the specific list of items identified by the agency. 
 

X. Additional requirements for regional haze SIPs 

A. States must submit to EPA the emission inventory used in a regional haze SIP. 

In section II.B.8.c of the Final Guidance, regarding section 51.308(f)(6)(v) which covers 
the requirements for the state’s emissions inventory, EPA states that “[t]he emission inventories 
themselves are not required SIP elements and so are not required to be submitted according [sic] 
the procedures for SIP revisions. The emission inventories themselves are not subject to EPA 
review.”110 This conflicts with the Regional Haze Rule, is internally inconsistent with the rule 
and other state requirements, and is impracticable. First, EPA’s statement conflicts with several 
sections of the Regional Haze Rule. For instance, section 51.308(f)(2)(iii) requires that the state 
must document the following: 

[T]he technical basis, including modeling, monitoring, cost, engineering, 
and emissions information, on which the State is relying to determine the 
emission reduction measures that are necessary to make reasonable 
progress in each mandatory Class I Federal area it affects. . . . The 
emissions information must include, but need not be limited to, 
information on emissions in a year at least as recent as the most recent 
year for which the State has submitted emission inventory information to 

                                                           
107 See Updated 2028 Modeling. 
108 Id. at 67. 
109 Id. at 3 n.6. 
110 Final Guidance at 55. 
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the Administrator in compliance with the triennial reporting requirements 
of subpart A of this part.  

Here, it is clear that a state is required to document the technical basis of all aspects of its 
regional haze demonstration. A state’s emission inventory is a foundational aspect of its 
technical demonstration. In fact, EPA specifically calls out “emissions information,” and clarifies 
that the emissions information must include “information on emissions in a year at least as recent 
as the most recent year for which the State has submitted emission inventory information to the 
Administrator.”111  

Plainly, a state is required to submit the emission inventory it is using as part of its 
technical demonstration to EPA, and that inventory must include certain specified elements. 
Because states are already required to submit specified emission inventories to EPA as part of 
other requirements (“Part A”), EPA clarifies that a state may refer to that submission instead of 
physically including it in its SIP. However, the mere fact that EPA specifies a state may use an 
already prepared work product does not shield it from a review of its suitability for the task at 
hand. 112 For instance, EPA has frequently stated that states may use the technical work of RPOs 
in their SIPs. That position has never been interpreted to mean information is shielded from EPA 
review.113 Indeed, EPA has a duty to review that inventory in the context of the state’s regional 
haze SIP submission.114 Thus, a state’s emission inventory is an inseverable part of its regional 
haze SIP and subject to EPA’s review.  

Despite this, EPA appears to imply in its guidance that it cannot bring to the state’s 
attention potential faults in the emission inventory a state used to support its regional haze SIP, 
nor even examine that inventory in the context of its review of the state’s regional haze SIP. EPA 
should revise the Final Guidance to advise states that a state’s emission inventory is a part of the 
state’s SIP and subject to EPA’s review. 

                                                           
111 Id. 
112 See EPA’s “Emissions Inventory Guidance for Implementation of Ozone and Particulate Matter National 
Ambient Air Quality Standards (NAAQS) and Regional Haze Regulations,” EPA-454/B-17-002, at 11 (May 2017),  
(“[Inventory information provided to EPA] will allow the EPA to make a determination whether the emissions 
information used in Regional Haze analysis is sufficient for the purposes of the SIP.”)  
113 For instance, in the Texas FIP, EPA observed that under the current regulation each state “must document the 
technical basis, including modeling, monitoring and emissions information, on which the State is relying to 
determine its apportionment of emission reduction obligations necessary for achieving reasonable progress in each 
mandatory Class I Federal area it affects.” 79 Fed. Reg. 74,818, 74,829 (Dec. 16, 2014) (emphasis in original). 
While the current regulations provide that, “[s]tates may meet this requirement by relying on technical analyses 
developed by the regional planning organization and approved by all State participants,” 40 C.F.R. § 
51.308(d)(3)(iii), the Texas haze rule clarified that in situations “where a regional planning organization’s analyses 
are limited, incomplete or do not adequately assess the four factors, however, then states must fill in any remaining 
gaps to meet this requirement.” Id. (emphasis added). 
114 In the 2017 Regional Haze Rule revision, EPA makes it a point to review a number of circuit court opinions that 
affirm EPA’s review authority, including the Eight Circuit’s conclusion that EPA “must ‘review the substantive 
content of the . . . determination.” 82 Fed. Reg. at 3090 (quoting Ariz. el rel. Darwin v. EPA, 815 F.3d 519, 531 (9th 
Cir. 2016). 
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B. States must ensure that FLM opinions and concerns are made transparent to the 
public, considered by the state and addressed in the SIP.  

In Section II.B.8.a of the Final Guidance, EPA provides guidance to the states regarding 
the FLM consultation requirements in the Regional Haze Rule, 40 C.F.R. § 51.308. Although 
EPA reiterates that states are required to consult with FLMs, EPA should reconsider and revise 
the Final Guidance to ensure that states give credence to the opinions and concerns expressed by 
FLMs. FLMs have affirmative duties under section 169A(a) and (d) of the Clean Air Act as well 
as mandates to protect and manage public lands under the Wilderness Act115 and the Organics 
Act116. Therefore, EPA should revise the Final Guidance to direct states that to work 
collaboratively with FLM to develop regional haze SIPs that satisfy federal agency duties and 
public resource protections. 

XI. Overarching recommendations 

A. EPA should emphasize that the end result must be reasonable progress.  

EPA should make clear in a revised Final Guidance that the end result of any state’s 
implementation plan must be real, reasonable progress. Consequently, each new plan must 
require that states actually reduce their emissions that contribute to visibility impairment. The 
statute requires each haze plan to contain “emission limits, schedules of compliance and other 
measures as may be necessary to make reasonable progress . . . .”117 Therefore, any interpretation 
of the Regional Haze Rule via guidance should direct a state’s long-term strategy to be more than 
just a hand waving exercise––each plan must require adequate emission limits and other 
enforceable measures to make reasonable progress.118 EPA should revise the Final Guidance to 
explicitly provide that actually requiring emission reductions which constitute reasonable 
progress must be the outcome of the four-factor analysis to meet the applicable requirements; 
deliberation, no matter how well documented, is not enough. Emission reductions recognized 
through the four-factor analysis must result in emission reduction measures enforceable through 
a state or federal regional haze plan. 

B. Decisions on which controls to require as part of the long-term strategy cannot 
merely ratify past determinations.  

EPA must also revise the Final Guidance to clarify that decisions on which controls to 
require as part of long-term strategy cannot rest solely on controls required by past SIPs and state 
rules. Although EPA stated in the Draft Guidance that decisions on whether controls for a source 
or source category are cost-effective or provide sufficient visibility improvement cannot rely 
solely on past decisions evaluating controls for similar sources119, that language is completely 
absent from the Final Guidance. EPA must revise the Final Guidance to state this point. For 
                                                           
115 16 U.S.C. §§ 1131-1136. 
116 54 U.S.C. § 100101. 
117 42 U.S.C. § 7491(b)(2). 
118 See id.  
119 Draft Guidance at 97, 103. 
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example, costs or technologies which were previously considered unreasonable or infeasible at a 
later date may become more common and may nevertheless be necessary in the second or future 
planning periods to make reasonable progress. Likewise, making reasonable progress in the 
current and future planning periods will require the implementation of controls that individually 
account for smaller visibility impacts than those contemplated in the first planning period and in 
other past emission reducing rules and permits. Therefore, EPA must revise the Final Guidance 
to direct states to conduct new source-specific, four-factor emission reduction analyses. 

C. EPA must ensure that long-term strategies include appropriate measures to 
prevent future as well as remedy existing impairment of visibility.  

The Clean Air Act not only requires that existing visibility impairment be remedied, but 
that future impairment be prevented. 42 U.S.C. § 7491(a)(1). As such, it is imperative that each 
state’s long-term strategy be required to include measures to prevent regional haze visibility 
impairment and that such plans take into account the effect of new sources, as well as existing 
sources of visibility impairment. EPA must revise its Guidance to comport with this requirement.  

EPA has historically relied on the prevention of significant deterioration (“PSD”) 
permitting program and the visibility new source review (“NSR”) requirements mandated by 40 
C.F.R. § 51.307120 to address this requirement of the national visibility goal.121 These provisions 
essentially mandate that new and modified major sources that are subject to major source 
permitting requirements do not adversely impact visibility in any Class I area. However, much 
has changed in the PSD and NSR permitting programs since 1980. The current PSD rules, as 
well as the major source nonattainment NSR rules, now exempt many modifications at existing 
major sources that were previously subject to PSD review. As a result, the PSD and visibility 
NSR rules do not provide as comprehensive Class I areas protections as they previously did, due 
to impacts from modified sources. Further, there have been significant increases in emissions 
near some Class I areas due to oil and gas emissions and other activities that are not adequately 
addressed by the PSD permitting program. 

EPA must revise its Final Guidance to ensure that states prevent future impairment by 
analyzing new and modified emission sources and by requiring mitigation of the cumulative 
visibility-impairing emissions. As we discuss below, it is especially important for EPA to 
articulate that states consider minor, area, and other new growth, or modification of stationary 
sources that are not subject to the Class I area protections of the PSD permitting and visibility 
NSR requirements. 

                                                           
120 40 C.F.R. §51.307(b)(2) and (c) provides that the PSD requirements of 40 C.F.R. §51.166(o), (p)(1) through (2), 
and (q) apply to new and modified major proposing to locate in nonattainment areas that may have an impact on 
visibility in a mandatory Class I area. 
121 See 45 Fed. Reg. 80,089 (Dec. 2, 1980). 
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1. The 2002 PSD and nonattainment NSR Rule revisions exempt many 
modifications from PSD permitting that could result in large, visibility-
impairing emission increases from existing major sources. 

EPA has historically relied on the PSD and nonattainment/visibility NSR permitting 
programs to meet the requirement of preventing future impairment of visibility. The PSD 
permitting requirements specifically provide for ensuring that a new or modified major source 
will not adversely impact visibility in a Class I area122, and the EPA’s visibility NSR rules in 40 
C.F.R. §51.307(c) require new and modified major sources proposing to locate in nonattainment 
areas that may impact visibility in a Class I area to meet these same requirements of the PSD 
program.123 However, the December 2002 revisions to the PSD and nonattainment NSR 
permitting requirements significantly reduced the scope of modifications that would trigger PSD 
or nonattainment NSR as major modifications by drastically changing the methodology for 
determining whether a significant emission increase would occur as a result of a modification.124  

Despite these significant regulatory changes which reduced the scope of modified sources 
subject to PSD and nonattainment NSR permitting, EPA has never re-evaluated its reliance on 
the major source permitting programs as sufficient to prevent future impairment of visibility. 
However, these rules, as revised in recent years, will likely allow significant increases125 in 
actual emissions from existing sources to occur without any evaluation of the impacts on 
visibility and without even applying BACT or LAER, due to being exempt from PSD or 
nonattainment NSR permitting. 

In summary, the PSD and nonattainment NSR rules as revised in 1992 and 2002 now 
exempt many modifications that would have previously been subject to major source permitting, 
including the visibility requirements of the PSD program and visibility NSR rules. Thus, while 
the rules still include vital provisions for the prevention of future visibility impairment, the PSD 
and visibility NSR rules are no longer adequate by themselves to ensure the prevention of future 
visibility impairment. In light of this, EPA should revise the Final Guidance to clarify that states 
may not solely rely on the PSD and visibility NSR programs to prevent future impairment of 
visibility. EPA must ensure that states specify requirements in their SIPs to prevent future 
visibility impairment from the new source growth in any state that may increase visibility-
impairing pollution and thus affect Class I area visibility. 

2. Minor, area, mobile, and other source emissions must be evaluated to prevent 
future, as well as remedy existing, impairment of visibility. 

                                                           
122 40 C.F.R. §52.21(o), (p)(1) and (2), and (q). 
123 40 C.F.R. §51.307(b)(2) and (c). 
124 67 Fed. Reg. 80,185, 80,186-89 (Dec 31, 2002) (also known as “NSR Reform” Rule). 
125 See Joseph Goffman, et al., EPA’s Attack on New Source Review and Other Air Quality Protection Tools (Nov. 
1, 2019), http://eelp.law.harvard.edu/wp-content/uploads/NSR-paper-EELP.pdf. 
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Although the Final Guidance mentions minor, area, mobile, and other emission sources, 
most of the discussion addresses major stationary sources. EPA should be more explicit in its 
expectation that states evaluate sources and source categories that are not major stationary 
sources as well, including the potential for growth in emissions from these sources. For example, 
given the increases in emissions from oil and gas development over the last 10 years,126 it is clear 
that the existing SIPs and FIPs do not currently include adequate mechanisms for preventing 
visibility impairment from these sources as production ebbs and flows with economic conditions 
and other factors, such as deregulation and technology. EPA must revise the Final Guidance to 
clarify that states need to address these sources in the aggregate, rather than source-by-source.  

There are several examples of rules and programs that may be necessary in a long-term 
strategy to prevent future impairment of visibility in Class I areas. EPA should revise the Final 
Guidance to direct states to consider these examples and include them where appropriate in SIPs.  

a. Methods to address visibility-impairing emissions from oil and gas 
development 

EPA should revise the Final Guidance to explicitly note that it expects states to review 
area sources like oil and gas, and should provide additional guidance on how to do so. 
Undoubtedly, this should begin with requiring states to collect better data on the emissions from 
oil and gas.  

In many states, emissions from oil and gas development are a significant threat to 
visibility and air quality in Class I areas. Such development often occurs on federal lands that are 
near to or abut Class I areas For example, oil and gas development contributes to visibility 
impairment in public lands in Utah and Colorado where the NPS found that oil and gas 
development and leasing in the two states would “cause visibility impairment” at Dinosaur 
National Monument.127 Additionally, NPS recently found impacts from oil and gas emissions at 
Carlsbad Caverns and San Pedro Parks Wilderness Class I areas, among others, based on 2008 
emissions inventories—which do not capture more recent growth—and include only a portion of 
emissions from the production process.128 Examples of Class I areas currently or potentially 

                                                           
126 “The U.S. Energy Information Administration (“EIA”) reports that oil production growth in the United States has 
risen by about 3 million barrels per day (from 5.8 to 8.72 MMb/d) from January 2001 to July 2014 (EIA, 2014a). 
Natural gas production has increased from 53.74 to 70.46 billion cubic feet per day within this time period (EIA, 
2014a). The trend is expected to continue with the number of oil and gas wells in the lower 48 states projected to 
increase by 84 percent between 2013 and 2040 (EIA, 2014b).” Thompson et al., Modeling to Evaluate Contribution 
of Oil and Gas Emissions to Air Pollution, 67 Journal of the Air & Waste Management Association Vol. 4, 445  
(Sept. 2016), https://doi.org/10.1080/10962247.2016.1251508. 
127 Memorandum from Regional Director, Intermountain Region, National Park Service, to Planning and 
Environmental Coordinator, BLM 9 (2013); see also Memorandum from Superintendent, Dinosaur National 
Monument, National Park Service, to Field Office Manager, BLM Vernal Field Office 2 (Aug. 2017); Krish 
Vijayaraghavan et al., Ramboll Environ US Corporation, 2017); BLM, Colorado Air Resources Management 
Modeling Study (CARMMS): 2025 CAMx Modeling Results for the High, Low and Medium Oil and Gas 
Development Scenarios, 104-05 (Aug. 2017), https://www.blm.gov/documents/colorado/public-room/data. 
128 Thompson et al., supra note 126, at 456; see also Table C6, available at 
https://www.tandfonline.com/doi/suppl/10.1080/10962247.2016.1251508?scroll=top. 
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impacted by oil and gas emissions include: Theodore Roosevelt and Lostwoods (Bakken Shale in 
eastern Montana and North Dakota); Wind Cave and Badlands (Powder River Basin in northeast 
Wyoming); Bridger and Fitzpatrick Wilderness Areas (Pinedale Anticline and Jonah Fields in 
western Wyoming); Mesa Verde (North and South San Juan Basin); Carlsbad Caverns and 
Guadalupe Mountains (Permian Basin in southeastern New Mexico and western Texas); and 
Canyonlands and Arches (Uintah, Paradox, and Piceance Basins in Utah and Colorado). 

Significant information is available to enable states and EPA to develop strategies to 
reduce visibility-impairing emissions from this significant source category. However, these prior 
analyses do not substitute for meaningful consideration of oil and gas emissions reductions 
sufficient to meet the Regional Haze Rule’s “reasonable progress” mandate. NPCA’s recent 
report, “Oil and Gas Sector Reasonable Progress Four-Factor Analysis for Five Source 
Categories" assesses emissions controls for the five primary sources of visibility-impairing (and 
health harming) pollution in the sector: gas-fired reciprocating internal combustion engines 
(“RICE”); diesel-fired RICE; gas-fired combustion turbines; gas-fired heater, boilers, and 
reboilers; and flaring and thermal incineration of excess gas and waste gas.129 The controls and 
practices included in this document represent various requirements for sources across the country 
and should be considered by states with emissions from the oil and gas sector.  

Resource Management Plans (“RMPs”) or land use plans issued by federal agencies 
explain how the agency will manage areas of public land over a period of time, usually ten to 
fifteen years. RMPs and amendments to those plans are required to go through a public review 
process under the National Environmental Policy Act (“NEPA”), which must include an analysis 
of projected impacts to all resources, including air quality. Such plans would include projections 
of oil and gas development, among other land use projections, on federal lands. Unfortunately, 
numerous RMPs have not been revised for decades, and only a few consider the effect of 
emissions from the planning area. EPA should revise the Final Guidance to require that states 
consider RMPs and other land use plans in determining the appropriate measures to prevent 
future impairment of visibility to include in regional haze SIPs. However, if RMPs are outdated 
or fail to consider the effects of visibility-impairing pollution from development, EPA must also 
indicate that those RMPs not be relied upon. 

Recent NEPA analyses conducted for projected oil and gas development in RMPs can be 
useful tools for obtaining data regarding anticipated growth in such emissions. However, neither 
NEPA assessments nor RMPs are tools for preventing future impairment from oil and gas 
development. First, if adverse impacts are projected, the federal agency may make 
recommendations on mitigation methods to avoid adverse impacts, but neither the federal agency 
nor the local or state air permitting agency are under any obligation to implement such mitigation 
measures. Second, the federal agency is often making projections of expected amounts of 
development and in the types and emission rates of emissions units utilized. Those projections do 

                                                           
129 Vicki Stamper & Megan Williams, Nat’l Parks Conservation Ass’n, Oil and Gas Sector Reasonable Progress 
Four-Factor Analysis for Five Source Categories: Natural Gas-Fired Engines, Natural Gas-Fired Turbines, Diesel-
Fired Engines, Natural Gas-Fired Heaters and Boilers, Flaring and Incineration (Mar. 6, 2020) (“NPCA Report”).  
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not always reflect the level of development that actually occurs, or the specific emission units 
and emission rates that are utilized. The Colorado Air Resources Management Modeling Study is 
one example of the type of information which can be developed in conjunction with the RMP 
process.130 

In developing long-term strategies, EPA should direct states to use available information 
such as county-level reported emissions data and RMP and site-specific NEPA analyses, and 
request additional information to round out and make inventories accurate. To aid in this data 
gathering, EPA should direct industry to produce emissions inventories and submit them to states 
alongside an evaluation of emissions-reduction strategies and control technologies for this 
significant source of visibility impairment. Further, EPA should revise the Final Guidance to 
explicitly advise states on creating and making publicly available oil and gas emissions data. 

States with significant oil and/or gas development should be required to consider the 
adoption of emission control regulations for the oil and gas development industry to reduce 
visibility-impairing emissions from such development.131 Many states already require measures 
to reduce emissions from the sector. For example, California has enacted extensive air pollution 
requirements for oil and gas production, processing, and storage.132 Colorado has also adopted 
emission requirements for the oil and gas industry.133 Pennsylvania has also revised the state’s 
oil and gas drilling regulations.134 While these regulations may not be sufficient as to visibility 
impairment from the sector’s emissions, the regulations provide relevant examples of states’ 
decisions to address threats to air quality that are not covered by federal major source permitting 
requirements. EPA should identify the source types and associated emission-reducing measures 
available in the sector and use them to develop guidance to specify EPA’s expectations of states 
in assessing these sources and requiring emission reduction measures from them. EPA must 
reconsider and revise the Final Guidance to require states to apply these and other control 
measures in their regional haze SIPs. 

b.  Minor New Source Review permitting programs 

A state’s minor NSR permitting program can be a useful tool to impose emission 
limitations and otherwise ensure that new source growth occurs in a manner consistent with 
making reasonable progress towards the national visibility goal. EPA should revise the Final 
Guidance to direct states to model new or modified minor NSR sources for their impacts on 
visibility in Class I areas. States could thus determine if the source’s emissions would be 
consistent with making reasonable progress towards the national visibility goal, similar to the 
requirement in 40 C.F.R. §51.307(c) of the visibility NSR rules. Such a provision would also be 
                                                           
130 See BLM, Colorado Air Resources Management Modeling Study (Aug. 2017), 
https://www.blm.gov/documents/colorado/public-room/data. 
131 NPCA Report at 7-10. 
132 California Air Resources Board, Oil & Natural Gas Production (last reviewed July 18, 2017), 
https://ww3.arb.ca.gov/regact/2016/oilandgas2016/oilandgas2016.htm. 
133 Colo. Regulation No. 7, Section XII, https://www.colorado.gov/pacific/cdphe/air/oil-and-gas-compliance.  
134 See Environmental Protection Performance Standards at Oil and Gas Well Sites, 46 Pa. B. 6431 (Oct. 8, 2016), 
http://www.pacodeandbulletin.gov/Display/pabull?file=/secure/pabulletin/data/vol46/46-41/1757.html.  
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consistent with section 7410(a)(2)(D)(i)(II) of the Clean Air Act, which requires SIPs to include 
adequate provisions prohibiting any source type from emitting any air pollutant which will 
interfere with measures to protect visibility. States could include criteria to ensure that the 
sources most likely to interfere with making reasonable progress are addressed, based on total 
emissions of visibility-impairing pollutants, distance to Class I areas, and/or other criteria 
focused on modifications at existing major sources that avoid PSD or nonattainment NSR 
review. EPA should instruct states to add such provisions to their minor NSR programs as 
necessary to ensure that their long-term strategies adequately prevent future impairment to 
visibility. Such provisions should also be incorporated and made enforceable through regional 
haze SIPs relying on such emission reductions to make reasonable progress.  

States that decide to rely on minor NSR programs to prevent future impairment should be 
required to examine the relevant definitions and exemptions that exist in their programs to ensure 
that the types of sources that need to be addressed to prevent future impairment are indeed 
subject to the states’ minor NSR programs. A state’s minor NSR program also may need to be 
revised to include emissions from emitting units not typically covered under PSD permitting 
requirements, such as fugitive emissions. 

Applicability at minor NSR sources should be based on projected changes in allowable or 
actual emissions from a baseline reflective of recent emissions. If a state is intending to rely on 
its minor NSR program to prevent future impairment of visibility, then the minor NSR program 
must be written in a manner to truly accomplish that intention. As other Clean Air Act programs 
fail to adequately integrate limits for new or modified sources, regional haze SIPs should be used 
directly for this purpose. 

c.  Provisions for other potential threats to visibility impairment 

There are a number of source types other than those covered by a minor NSR permit 
program or oil and gas development that could potentially impair visibility. In recognition of 
this, EPA should revise its Final Guidance to recommend that states specifically include the 
analyses of these potential sources in their long-term strategies, and if necessary, adopt 
provisions to address them. For instance, if construction activities threaten future impairment, 
states should adopt control measures to mitigate air pollution at construction sites. As an 
example, the Sacramento Metropolitan Air Quality Management District applies air emissions 
requirements to construction sites.135 California also has stricter mobile source emissions 
requirements (including for non-road engines) that apply under federal rules, and states with 
significant mobile source growth threatening future impairment could consider adopting such 
standards as their own.136 EPA should encourage states to consider various measures to address 

                                                           
135 See Sacramento Metro. Air Quality Management Dist., CEQA Guide, Ch. 3: Construction-Generated Criteria Air 
Pollutant and Precursor Emissions (April 2019), 
http://www.airquality.org/LandUseTransportation/Documents/Ch3ConstructionFinal4-2019.pdf. 
136 Congress preempted states from setting emission standards for mobile sources, except that California could set its 
own standards with EPA’s permission and other states could opt into the stricter California standards (generally for 
ozone SIP purposes). 42 U.S.C. § 7543(e)(2)(B)(i)-(ii). 
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potential future Class I visibility impairment, based on the recent or planned growth in new 
source emissions expected for the state, that could threaten future impairment of visibility in any 
Class I area. 

Additionally, to the extent that states have limited information on such sources, EPA 
should require that states collect and submit actual emissions increase data on minor 
modifications at existing sources in order to gather more information on the extent of minor 
source growth and on new minor, area, and other source growth.  

Visibility-impairing emissions need to be inventoried and modeled from many sectors in 
order to properly inform the next round of haze plans. Several states have started collecting and 
submitting oil and gas emissions data to be inventoried and modeled for purposes of regional 
haze. For instance, the Western Regional Air Partnership has started collecting from its oil and 
gas producing states emissions for their modeling inventory.137 However, there are several states 
not in the western region of the country, such as Pennsylvania and Virginia, which are significant 
producers of oil and gas, and should also be collecting and submitting oil and gas emissions 
data.138 Furthermore, as noted supra section III.H, there is no inventory of emissions from the 
agricultural sector; states should develop such inventories and submit them with their regional 
haze SIPs.  

Emissions data from wood burning devices should be modeled. As EPA has explained, 
the smoke from these devices “contains harmful particle pollution, also known as fine particulate 
matter or PM2.5, along with other pollutants including carbon monoxide, volatile organic 
compounds (VOCs), black carbon, and air toxics such as benzene.”139 EPA has also confirmed 
that residential wood combustion “accounts for 44 percent of total stationary and mobile 
polycyclic organic matter (POM) emissions, nearly 25 percent of all area source air toxic cancer 
risks and 15 percent of noncancer respiratory effects.”140 Furthermore, wood burning devices are 
a significant source of heating for many communities near Class I areas that struggle with 
regional haze pollution problems. Wood burning devices materially contribute to the significant 
proportion of particulate matter (fine and course) and VOC emissions that come from residential 
wood combustion in Arizona, Massachusetts, Minnesota, Nevada, Washington and other states, 
adding to regional haze visibility problems in Class I areas around the country. 

While the collection and evaluation of much of this data should inform the next round of 
haze plans, we note that for the oil and gas sector, this data is sufficiently available such that 
regulation of the sector is appropriate and much needed in this second round of regional haze 
                                                           
137 See Western Regional Air Partnership (“WRAP”), EGU Emissions Analysis Project, 
https://www.wrapair2.org/EGU.aspx. 
138 See U.S. Energy Info. Admin., Pennsylvania State Profile and Energy Estimates (last updated Aug. 15, 2019), 
https://www.eia.gov/state/?sid=PA; U.S. Energy Info. Admin., Virginia State Profile and Energy Estimates (last 
updated Sept. 15, 2019), https://www.eia.gov/state/?sid=VA.  
139 EPA, Fact Sheet: Overview of Final Updates to Air Emissions Requirements for New Residential Wood Heaters, 
at 1 (Feb 4, 2015), https://www.epa.gov/sites/production/files/2015-02/documents/20150204fs-overview.pdf. 
140 EPA, Strategies for Reducing Residential Wood Smoke, Publ’n No. EPA-456/B-13-001 at 4 (Mar. 2013), 
https://www.epa.gov/sites/production/files/documents/strategies.pdf. 
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planning. EPA should specify that in order for a state to satisfy the requirements of proposed 40 
C.F.R. § 51.308(f), states must consider the cumulative impacts from minor and other source 
growth that may affect future visibility impairment. With this information, states can determine 
the number and types of new source growth and magnitude of emissions that may threaten future 
visibility impairment, which can then assist states in developing targeted measures to prevent 
future visibility impairment and address regional haze from these source types. Such measures 
should be required to be part of the long-term strategy of the regional haze SIP. 

In summary, EPA must revise the Final Guidance to require long-term strategies to 
include measures to ensure the prevention of future visibility impairment, as well as the 
remedying of existing visibility impairment in Class I areas, in accordance with the national 
visibility goal of the Clean Air Act. While the PSD and visibility NSR programs have some 
effective provisions for ensuring that new and modified sources subject to those permitting 
requirements do not threaten future visibility impairment, those programs are not sufficient to 
fully address the statutory requirement of preventing future impairment to visibility. EPA should 
require states to evaluate the threats to future impairment to visibility in any Class I area and to 
adopt provisions within regional haze SIPs to minimize emissions from such sources, and 
otherwise ensure that new source growth occurs in a manner consistent with making reasonable 
progress towards the national visibility goal. 

XII. Conclusion 

The Conservation Organizations respectfully ask that EPA reconsider and revise the Final 
Guidance as mentioned above. 
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